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Papers
Thefollowing paperswerelad pursuant to Standing Order No 14(2)—

Sbject LN No
Subsdiary Legidaion—
Auxiliary Forces Pay and Allowances Ordinance.
Pay Classfication (Auxiliay Medicd Savices Unit) Assgnment
(Amendment) NOtCE 1970.........oereeeeeesesssesssesssssssessssssssssssssees 153

Sessond Pgpers 1970-71.—

No 11—Ninth Annua Report by the Socid Work Training Fund Trustee for the period
ending on 31s March 1970 (published on 21.10.70).

No 12—Annud Report by the Digtrict Commissoner New Territoriesfor the year 1968-
69 (published on 21.10.70).

No 13—Annud Report by the Commissioner of Regidration of Persons for the year
1969-70 (published on 21.10.70).

Oral answersto questions

Successon to cooked food gall licences

1. MRSELLEN LI asked:—

Will Government make a statement on the palicy in rdaion to successon to
cooked food gdl licences?

MRD. R. W. ALEXANDER.—SI, grictly spesking, thereis no successon to any hawker
licence. These are annud licences and are terminated by the deeth of the licensees This hes
awaysbeen, and will continueto be, laid down inthe Hawker By-laws and Regulations.

However, in the pagt, Urban Council policy did dlow rdaives of the deceased cooked
food gdl licenseesto obtain new licences for the continued operation of the ddls And thisis
what has cometo be generdly known as"successon'.

Thismatter was recently reviewed by the Hawker Policy Sdect Committee of the Urban
Coundil and the palicy isnow asfollows—

Firgly, thereisno automatic successon as such.

Secondly, if a licensee dies and the cooked food ddl is operated by the widow or
widower of the deceased licensee, then she or he can goply for a new licence to
operaetheddl.
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If the gl is located off-sreet, the applicant may be granted a new licence by the
Hawker Management Sdect Committeeto operatethe sdl onthe sameste

If the gdl is ondredt, the goplicant may regiger with the Urban Sarvices
Department to obtain an off-reet Ste (and vaid licence), but will be required to
vecate the origind Ste within 12 months, unless the Urban Sarvices Depatment is
unableto offer him an off-dreat Ste within the 12-month period. In thelatter evert,
the operator will be dlowed to remain on the origina Ste until an off-sreet oneis
offered.

Thirdly, in a case where the licensee has died and the Council has decided thet no new
licence should beissued, if the rd ative of the deceased licensee (induding awidow
or widower who has not been operating the gdll) or the operator of hisgtdl, dams
hardship, the case will then be refarred to the Soad Wefare Department for
congderation—with a view to the issue of a fixed pitch licence. However, if the
Socid Wdfare Depatment is satisfied thet the operator isin genuine need of anew
cooked food g4l licence (operating such addl being his only possible means of
livelihcod) a recommendation may be meade to the Hawker Management Sdect
Committee that he should be granted anew cooked food sdl licence to operate &
an off-dreet Steto be offered by the Urban Services Department.

Fourthly, if an off-dreet Ste offered by the Urban Services Department is rgected, no
second offer will be made, and the operator will berequired to ceasebusness

MR P, C. WoO:—Sir, may | ask asupplementary question?

HISEXCELLENCY THE PRESIDENT:— had called the next question but pleese do if you
wish.

MRWOoO—Can | ask for the reason why an on-dreet licenceis changed to an off-street
licence when thelicenseeis dead and the gpplicant isawidow or widower?

MR ALEXANDER—Theintention behind the changein palicy, Sir, has been to try to get
ddls off-dredt; thet is, the Sreets are not made any more passable to traffic and other users by
the presence of these gdls and the idea behind thisisto try to get those on the Sreets onto off-
dreet Stes
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Control over completion of highway projects

2. MRT.K.ANN asked—
Is Government aware that on a large number of mgor highway projects there
would gppear to be avery smdl labour forceworking a any giventime? Are
Sepstakento ensure that highway projects are completed ontime, and if not,
are damages sought againd the contractors?

MR R. C. CLARKE—SI, in reply to the firg part of this question | confirm thet the
Government is aware that a number of highway projects are baing ddayed by shortage of
labour. This shortageis @ present generd throughout the condtruction industry but it is not the
only reeson why a times only afew workers may be seen on apaticular job.

It is usud to teke the opportunity of mgor congruction or recondruction to ask utility
undertakersto modify or renew ther services. Thisoften involvesaseries of utility companies,
each with its own contractor, having access to the dte in turn, and depite careful advance
planning and the reedy co-operaion of al concerned, periods do occur when it gppears thet
littleisbeing doneon Ste.

With regard to the second part of the question | can assure honourable Membersthat the
Public Works Department is very conscious of the importance of completing highway and
other projectson time. Much of our necessrily limited St effort isdirected to thisend. Dally
and weekly supervison is exerdised and quaterly reports are made to headquarters on
contractors progress. When the lagt such report was made a the end of Augudt this yeer there
were 57 contracts for roadworks of various magnitudes in hand not counting the many
hundreds of works orders on maintenance contractors for minor works. Of these 57 contracts
progresswas reported asfair on 16, good on 28 and less than satisfactory on the remaining 13.

Every contract contains a specified period for completion together with provison for the
grant of extensons of timefor ddays causad by circumsatances outsde the contractors control,
for example indement wesether. A figure for liquideted damages, usudly expressed as 0
much per day, isinduded for falure to complete on time. Payment of such damages, where
due, can only be waived with the approvad of the Finance Committee of this Councl and
honourable Memberswill be awarethat such waiversare very sedom sought.
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Completion period of highway projects

3. MRANN asked—

Would Government in letting out contracts for highway projects in the future
dipulate quicker completion periods than have been goparent in current
projects?

MR CLARKE—SI, | regret that the answer to thisquestion isin the negetive.

Thetime to complete a particular contract is dependent on the amount of work involved
and its complexity. Thetime can be reduced in some cases by bringing in more plant or labour
and by overtime or two or three shift working. This, of course, dl adds to the cost. Normdly
the timefor completion, gtipulated in the tender documents, is calculated on the bass of angle
day shift working. Occasondly, wheretimeis not soimportant, the contract period isleft open
for the contractor to specify in histender offer with aview to minimizing cod. In afew cases,
where peed is avitd factor, the time for completion is caculated on double shift or 24-hour
working. Inthese cases, of course, the gpprovd of the Governor in Coundil isrequired if noisy
work isto be carried out between 11 o'dock a night and 6 o'dock in the morning. The North
Ead Corridor Project in Kowloon City isacasein point but it isonly in such specid casesthat
the added inconvenience to residents and the extra codt to the taxpayer isjudtified.

In 1965-66 the condruction indudry was respongible for some 1,500 million dollars
worth of work wheress lagt year the figure was less than $700 million. Indications are thet the
expenditurethisyear (1970-71) will be nearly $900 million and | anticipate that in two to three
yearstime, & current prices, thiswill riseto afigure in the order of $2,000 million per annum
divided roughly half and haf between public and private sectors.

Whilg there is undoubted scope for improved productivity in the indudry, by such
means as better management and financing, more plant and equipment and indudtrid training
of gaff, dl of which are recaiving attention, the effect of any such improvement isnot likdly to
befdt for someyears. To meat theimmediate demand for more extensve worksillustrated by
these expenditure figures labour must be drawn back from manufacturing industry or from
other sources and to effect this further incresses in labour rates are to be anticipated. It would
not be wise to add to this pressure by dipulating quicker completion periods in routine
highway contracts such asto reguire double shift or overtimeworking.
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Thus | cannot undertake to speed up work generdly in future projects. By and large,
however, the mgority of the more important highway projects are completed within
ressonabletime and | shall certainly continue to ensure that, in those exceptiond cases where
timeisavitd factor, pecid arangements are medefor early completion.

MRP. C. Woo.—May | ask the Director of Public Works, of the $2,000 million spent
how much was spent on highway projects?

MR CLARKE.—SIr, thefigure of $2,000 million isthe anticipated tota expenditureinthe
condruction indugtry in two or three years time. The figure for this year is expected to be

roughly $900 million and the expenditure on highway projects for 1969-70 was about $60
million—1969-70 not 1970-71.

MRWOoO:—Sir, of these $60 million will they be spert...

HIS EXCELLENCY THE PRESDENT:—I am awfully sorry, Mr Woo, | am &rad | must

interrupt you. Your supplementary must arise from the origind question and thet dedls purdy
with the stipulation of quicker completion periods. | am sorry.

MR OSWALD CHEUNG.—Does the Director think it might be practicable to speed up
condruction of highways by requesting the public utility companies to work smultaneoudy
on thar works, and nat one after the other in turn, as was done when Queenswvay was
recondructed some 18 or 20 years ago?

MR CLARKE:—] think thisisavery difficult question, Sir. It is not dways practicable to
do this. Very often you have to take the surface off the road and then bring in one or other of
the utility companies. | agree that we can look into this point in more detail but | cannot givea
definite undertaking thet thiswill be practicablein dl cases

Satement

Composition of the Committeeto examine
theuse of the Chineselanguagein
offical busness

THE ACTING COLONIAL SECRETARY (MR D. R. HOLMES).—Sir, we are now ale to

announce the compodtion of the Committee which is to examine the use of the Chinese
languagein offica busness
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AsMembers are dready aware, the Honourable FUNG Ping-fan isto be the Charman of
this Committee and the following five gentlemen have now agreed to serve as members—

JudgeT. L. YANG, Didrict Judge

Mr T. C. LAI of the Department of ExtraMurd Studiesin the Chinese Universty

The Honourable G. M. B. SALMON, a Member of this Coundil, who represents the
Hong Kong Generd Chamber of Commerce

Mr LI Fook-kow, Deputy Secretary for Home Affairs

and Mr M. A. B. STEVENSON, Deputy Director of Informetion Sarvices The Secretary of the
Committeewill beMr A. E NEOH, an Adminidrative Officer of the Colonid Secretariat.

Government busness
Fird reading

PREVENTION OF BRIBERY BILL 1970
MAGISTRATES(AMENDMENT) (NO 2) BILL 1970
TELECOMMUNICATION (AMENDMENT) BILL 1970

BOIL ERSAND PRESSURE RECEIVERS(AMENDMENT) BILL 1970

Bills read the firg time and ordered to be sat down for second reading pursuant to
Sanding Order No 41(3).

Sacond reading
PREVENTION OF BRIBERY BILL 1970

THE ATTORNEY GENERAL (MRD. T. E. ROBERTS) moved the second reading of —"A
bill to make further and better provison for the prevention of bribery and for purposes
necessary thereto or connected therewith.”

Hesad—Sir, itisimpossible to assess with any accuracy the extent to which sodiety in
Hong Kong is afected by corruption. The number of cases reported to the police and the
number of convictions obtained cannot be regarded as atrueindication of thered extent of the
problem, since there is sddom any complaint from the man who gets what he pays his bribe
for. Smilarly, satistics are not avallable to compare the incidence of bribery here with that of
other countriesin Ada, though the generdly held belief isthat our record iscertainly
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ceaner than that of mogt of them. But even if thisbe so, corruption does exist hereto an extent
which not only judtifies, but demands, thet the utmog efforts be made to eradicate it from our
public and busness dfairs

We are faced here with aformidable task. As society has become more complex, and as
the governmenta machine has seadily encroached into fidds formerly left unregulated, so
have the opportunities for bribery increased. Nor must we discount the formidabl e effect of the
traditiond belief, which iswidespread in Adaamong ordinary members of the public, thet itis
cudomary, and not even paticulaly objectionable, to pay money to a public savart,
sometimesto secureafavour, and sometimes merdy to thank him for doing whet itisno more
than his duty to do. And | should like to remind those who talk of corruption as if it were
adways the fault of the public servant, that to the willingness of members of the public to pay
bribes must be attributed much of the responsibility for the present Stuaion. Inthisrespect itis,
perhaps, of interest to note that in the pagt two years, there have been more convictions of
membersof the public for corruption than there have been of membersof the public service.

Thosawhosetask it isto prevent, investigate, or prosecute cases of corruption havelong
congdered that the present law is inadequate in that it confers insufficent powers of
investigation and makes the proof of offencestoo difficult and technicd. Accordingly, in 1968,
the Government indituted a detailed study of the present law. Asthe legidation of Singgpore
and Ceylon (both of which have hed to face serious corruption problems) contained provisons
which might, it was thought, be of vaue to us, visits were made to these countries, to find out
exactly how ther anti-bribery lawvsworked in practice.

Theredfter, a Working Party was established to consder amendments to the present
Prevention of Corruption Ordinance (which | will refer to as Chapter 215) in the light of the
knowledge which was gained from these vists. The Working Party expressad the opinion that,
if corruption was to be successfully countered here, new legidaion was imperdive and put
forward adraft bill, which was referred to the Advisory Committee on Corruption (under the
charmanship of Sr Cho-yiu KWAN). This Committes, which has great experience of the
problem in Hong Kong, endorsed the bill, with a number of suggestions for amendment,
which were embodied in it, and this bill (which | will cdl the 1969 hill) was published lagt
year, with an invitation to members of the public to comment onitsprovisons.

At the sametime, it was drculated to the Hong Kong Bar Association, the Law Society
of Hong Kong, the Exchange Banks Associaion
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and those Civil Sarvice Staff Associations represented on the Senior Civil Service Coundil.
Comments from these bodies opinions expressed in the press the views of heads of
departments and the reactions of the public, asthese became available particularly through the
City Didrict Offices, were dl carefully sudied and a number of changes have been made in
consequence of them, mainly to provide safeguards againg the possible abuse of some of the
provisonsof the hill, though the bill before Coundil today does nat differ greetly in matters of
subgtance from the 1969 hill.

After a number of amendments had been made to the 1969 hill it was, as honourable
Members may be aware, submitted to the Secretary of State for hiscommentslaelagt year, in
view of its importance and of the nature of some of its dauses The Secretary of State put
forward anumber of suggestions, which have been embodied in the presant bill, and gave his
goprovd toitinitspresent form.

Among the definitions in dause 2 of the hill are those of "public servant” and of the
"Director”. The term "public servant” is in wide terms, and indudes not only Government
sarvants, but dso Members of the Executive Coundil, the Legidative Coundil and the Urban
Council and employees of any of the semi-public bodies which are liged in the Schedule to
the hill. Anyone, therefore, who offers an advantage to any of those persons is offering an
advantage to a public servant and, in consequence, commits the offence of bribery which is
described in dause 4 of the hill. I would like particularly to direct the atention of honourable
Membersto the definition of "Director" because it reflects the Government's decison thet the
responshility for tackling corruption should remain with the Anti-Corruption Branch of the
Royd Hong Kong Police Force and not be given, as has been suggested in some quarters, to a
new organiztion, independent of the police.

After carefully consdering the arguments for the credtion of a separae body, the
Government is satisfied that the task should remain in the hands of the Anti-Corruption
Branch which, even with its present powers, has atained a seadily increesng measure of
success during the past two years. The setting up of a new organization would show a very
serious lack of confidence, both in that Branch and in the Police Force as awhale, alack of
confidence which is in no sense judtified by past experience. Furthermore, a sparate body
would have to be gaffed by experienced police officers and it is doubtful if we could hopeto
obtain the high cdibre of officer required for this difficult task with the reaively poor
promotion progpects and the narrow degree of specidization which would be inssparablefrom
the creation of asmal independent organization of thiskind.

Howeve, it is recognized tha the powers of investigation which are conferred by this
bill are such that the greatest restraint must be
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shown and every precaution taken againg too frequent use of them. As honourable Members
will have obsarved, mogt of the powers conferred by the bill are subject to my authority or
direction. For these reasons, and because many cases under investigation under the bill will
present legd and evidentid problems of some complexity, the Standing Fnance Committee of
this Coundcil has gpproved the creation of anew pog of Principa Crown Counsd, who will be
atached to the Anti-Corruption Branch as my representative. He will perform, with certain
exceptions to which | will refer |ater, the various tasks which are imposed on me by the hill,
and will assg the Director of the Anti-Corruption Branch to mantain a proper baance
between the requirements of an investigation and the need not to interfere unjudtifiably with
the privacy of private ditizensor of public srvants.

Clause 3 makes it an offence for a Crown sarvant to accept or solicit any advantage
unless he hasthe generd or specid permission of the Governor to do so. In the 1969 hill this
cause gpplied to public servants in the wide sense of the term, which, as | have mentioned,
indudes the employees of any of the bodies ligted in the Schedule, or members of Executive,
Legidaive or Urban Councils and of various boards, bodies and commissions, gppointed by
the Governor.

Crown sarvants are, by virtue of Colonid Regulaions, Establishment Regulations and
Genad Orders, dready subject to rules which control the kind of gifts and advantages which
they may properly recaive, evenin drcumdancesreaed only to ther privatelife Members of
the other bodies and authorities to which | have referred, however, are not subject to such a
control and it would be hardly possible for the Governor to define the circumstancesin which
advantages might be properly acoepted by their employees. On re-consderaion, therefore, itis
thought that it would not be reasonable or practicable to attempt to impase on them the very
tight control contained in dause 3. Consequently this dauseis now limited to Crown servants,
that isto say, pad employees of the Hong Kong Government.

Honourable Members will have observed thet the word "advantage' which is defined in
dause 2isin very wide terms S0 as to indude any gift, loan, entertainment, favour, bendfit or
sarvice of any description. It would, for example, be an offence for a Crown servant to accept
dinner from a friend, unless such acceptance were permitted by the terms of a generd or
gpedid permission of the Governar.

Establishment Regulaions, as | have sad, dready exis which dlow Crown sarvants to
accept presants, gifts and advantages of various kinds in spedified crcumstances, and thee
regulaionswill be used as
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a bads for the generd permission under dause 3 which will be issued by the Governor,
probably in the form of drculars Until a drcular is issued, the bill will not be brought into
force Apart from the drcular, giving permisson in generd terms, it will aways be opento a
Crown sarvant to seek the spedid permission of the Governor, as represented by the Heed of
his Department, to receive any advantage if he is doubtful about the propriety of so doing. |
should like to reassure Crown sarvants, who may wel be anxious lest dause 3 should unduly
redrict ether their sodid or thar officd lives, that it isintended that the terms of the dircular
will be such as to permit the acoeptance of any advantage which is of a persond or socid
nature, unconnected with officid duties. The Government does not wish to interfere with
innocent private adtivities, or with modest entertainment in some connexion with officid
position, but with the conferring or receipt of advantages when these are rdated in an improper
way to aCrown sarvant'soffica pogtion.

Clause 4(1) mekes it an offence for a person to offer a bribe to a public sarvant in
connexion with thelater's offica duties, whereas dause 4(2) isamed a the other party tothe
corrupt transaction, namey the public servant who accepts the bribe. The difference between
dause4 and dause 3 isthat the essence of an offence under dause 3 isthe receipt by a Crown
savant of an advantage, other than a permitted one, irrespective of the motive with which he
recaivesit. However, to congtitute an offence under dause 4, there must be evidence nat only
of the giving or recalving of a bribe, but dso that the bribe was given or recaved with a
corrupt mative, that isto say, asareward or an inducement to apublic servant to do, or abdtan
from doing, something connected with hisofficid duties

Clausss 5, 6 and 7, which ded respectively with bribery in rdation to public contracts,
tenders and auctions, are unchanged from the 1969 hill, except that a defence of lawful
authority or reesonable excuseis provided, though such a defence to these kinds of offenceis
not often likely to succeed.

Clause 8 of the 1969 hill prohibited the offering of an advantage to a public servant
employed by a public body with which the offerer was currently having dedings. However,
the objection wasraised thet, o far asthe Government is concerned, aperson'sdedingswithit
are necessaxily through a particular department and that the dause in its earlier form would
have prohibited advantages being offered by a person who has dedings with one Government
department, to any Government officer in whatever department the officer works. The dause
has, therefore, been narrowed 0 as to limit its gpplication to cases where the government
savat, to whom the advantege is offered, works in that branch of the Government with
which theofferer ishaving dedings a thetime.
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Clause 9, which deds with corrupt transactions with agents, is subgtantidly the same as
section 4 of Chapter 215, which isitsdf based on an English Act. Although the section has
been little used, | think that | should point out the fact, which is perhgps not generdly redlized,
that theterm "agent” is defined in dause 2 asinduding not only a public servant but any other
person employed by or acting for another. Thus an employee or agent of afirm, a partnership
or a company is an "agent” for the purpose of dause 9. Accordingly if, without lawful
authority or reasonable excuse, he solicits or accepts any advantage or reward for doing any
act, or for showing or not showing favour or disfavour to any person, in reaion to his
employer's éfars, hewill be guilty of an offence for which the maximum punishment will be
7 years imprisonment and afine of $100,000. If payments, which are sometimes caled "kick-
backs', are solicited or accepted by, or offered to, an agent as an inducement or reward for his
help in rdation to his employer's busness, they may fdl within the terms of this dausg, if
given to an agent without the knowledge and consent of hisemployer.

Clause 10 makesit an offence for apublic sarvant to live & ahigher sandard, or to bein
control of more money or property, than isjudtified by his sdary, unlesshe gives astisfactory
explanation to the Court as to how he is adle to do this or how he acquired the money or
property. Thisdauseimposesacrimind ligbility for something which hasin the past rendered
a Crown savant ligble only to disciplinay proceedings. It has naturdly aroused some
criticdiam, Snceit introducesanovd crime,

| should however point out thet the effect of this dause is nat, as has been dleged by
some critics, to relieve the Crown of dl burden of proof. In prosecutions under thisdause, as
in other crimind offences, aninitid burden of proof of certain factslies on the prosecution and
until these facts have been proved the accused has no case which he is obliged to answer.
Under dause 10, it will be necessary for the Crown to prove that the public servant is living
above hismeansor isin control of money or property beyond that which he might reasonably
be expected to have in view of his day. It is only &fter the Crown has done this that the
accusad will be obliged to give asdtisfactory explanation to the Court.

Subdause (2) of dause 10, which was nat in the 1969 hill, introduces a new safeguard,
which is moddled on a smilar provison in the Employment Ordinance. It obliges the
Attorney Generd, before any prosecution isindituted under dause 10, to inform the suspected
person that a prosecution againg him is being consdered and to give him an opportunity of
making representationsin writing. If, for example, there
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isinformation that aderk who isearning say $1,000 amonth hasrecently bought aflat cogting
300,000 and investigations carried out by the Anti-Corruption Branch do not disdose any
obviouslegitimate source for the amount of money involved, | will writeto the public sarvart,
asking him if he wishes to explain to me how he acquired the money. If he puts forward an
explanation, this will be carefully investigated and if it then gppears that he acquired the
money honestly, no further proceedings will take place under dause 10. Only if he offers no
explanation, or one which did not satisfy me, would a prosecution under dause 10 be
undertaken. It should be noted thet the effect of subdause (3) of this dause is that the duty
imposed on the Attorney Generd under this section can be performed only by him or by the
Salicitor Generd persondly and may not be delegated to anybody dse. | hopethat honourable
Members may fed that this provides some safeguard againg any hasty, widespread or
unreasonable harrying of public servantswho have legitimate sources of private money.

Thisdauseis, | bdieve, an important dement in this bill. It is intended to prevent the
recipient of subgtantid bribes from avoiding successful prosecution because his gains cannat,
due to the unwillingness of witnessesto tedtify or the difficulties of investigation, be linked to
any spedific corrupt transactions, asis necessary to obtain aconviction for offences under most
dausssinPat 11 of thebill.

Clause 11, which has not been changed since the 1969 hill, is evidentiary. It Satesthet if
it is proved that a bribe is accepted by an accused, in such crcumstances that he knew or
suspected that it was an inducement connected with his duty, then it is no defence thet he did
not in fact do, or that he never meant to do or thet in fact he was not able to do what he was
pad for. Smilaly, if amean offers abribe to an employee to do something, it is no defence to
the briber to show thet the person bribed could not in fact do what hewas pad for.

Clause 12 sts out the pendties for offences under Part 1l of the bill. These are
ubgtantidly gregter than those to be found in Chapter 215, under which the maximum
punishment, on conviction on indictment, is imprisonment for 5 years and a fine of $10,000.
Thisis, | sugges, inadequae to ded with offences which may involve very large sums of
money. Clause 12 therefore imposes a generd maximum pendty of a fine of $100,000 or 7
years imprisonment for offences under Pat 1l. Offences under dause 5 or 6, however, will
cary a dightly grester punishment of 10 years imprisonment, snce they ded with public
contracts and tenders. Asthese transactionsinvolve huge sumsit is thought thet the pendty for
bribery relating to them should reflect this. The maximum pendty for an offence under dause
3, however,
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will be $20,000 and one year'simprisonment. Thisis because, in order to congtitute an offence
under dause 3 it is not necessary for the prosecution to establish any corrupt motive and
consequently it is thought that the pendties provided for offences with such an dement would
be excessvefor those under thisparticular dause

However severe the pendty may be for an offence, it is unlikdy to act as an effective
deterrent, unless persons tempted to commit it are convinced thet thereisa subgtantid risk thet
they will be detected, prosecuted and punished. Furthermore, thereis no doubt that many who
have made large sums by bribery in past years are free to enjoy thar profits because of the
inadequacy of the present powers of investigation. For these reasons, | bdlievethd, if any red
progress is to be made in the reduction of bribery, those respongble for the detection of these
offences must be given the enhanced powers of investigation contained in Part 111, unpdaable
as ome of them may seem. If some infringement of traditiond liberties and privacy is
involved, then | believe it is a price which the community ought to be prepared to pay, if it
redly wishes to see corruption ousted from our public life. If it is not reedy to surrender some
of these liberties, then it cannot eesily, in the future, complain that the Government is rductant
to tackletheevil with sufficient vigour.

Chapter 215 dready empowers me, if satidfied that there are reasonable grounds for
suspecting an offence, to search the bank account, share account and purchase account of a
suspect. Clause 13 of this hill extends this power, 0 as to enadble me to authorize the
invedtigation and ingpection of al kinds of account, safe deposits and books and to requirethe
production of accounts, books and documents, whether they relate to the suspect or to other
persons, if | am satidfied that there are reasonable grounds for suspecting thet an offence has
been committed under the hill. 1t is to be noticed that there can be no generd authorization
under thisdause. It must raeto a person named or otherwise identified in the authorization.
The powers conferred by it will be exercisable only by a palice officer of or above the rank of
senior ingpector or by a named public servant. However, persons who are bound by the
secrecy provisons contained in the Inland Revenue Ordinance and legd advisars o far as
privileged information is concerned, cannot be required to comply with anotice under dause
13.

Clause 14 will permit meto requireinformation of the kind indicated in the dause, in the
course of any investigation or proceedings under the hill, from a suspect, or from any other
person who may be adle to hdp or who gppearsto have information about the offence. Under
this dause, information can berequired from the



HONG KONG LEGISLATIVE COUNCIL — 21st October 1970. 139

person in charge of apublic body or a Government department (other than the Commissoner
of Inland Revenue) and from managers of banks (in the form of copies of the accounts of the
person suspected and of his spouse, parents and children). The information required under the
dause must be st out in the notice with some cartainty and the dause may not beused asa
means of authorizing any generd invedtigation of a dtizen's private affairs. Because | redize
that the power conferred by this dause must be used with the greatest care, ather |, or the
Solicitor Generd, will persondly exerciseit, unlesswe find thet it has to be invoked so often
that we are unable to continueto do sointhelight of our other commitments, in which event it
will not be dd egated to anyone be ow the rank of Principa Crown Counsd.

Clause 14 differs in one important repect from the 1969 hill, in thet a suspect will not
now be guilty of an offenceif hefailsto comply with a notice under that dause calingon him
to supply information. The effect of the previous dause would have been, in some cases, to
force a sugpect ether to supply information incriminating himsdlf, or to be convicted of the
offence of failing to comply with ancticeif he refused to do so. Now, whereancticeis served
on asuspect, he can @ther proffer an explanaion or refuseto do so, without fear of prosecution
for his refusd. However, if he does refuse, dause 20 of the bill will enable the fact of his
refusd to be adduced in evidence, ance it is surdy pertinent for the court, in deciding how
much weight can properly be attached to an accused's defence, to consder why it was not
disdosad a an earlier sage when he recalived anatice under dause 14.

In the light of comments which have been recaved from the Bar Assodiation and the
Law Sodety, dause 15 has been redrafted 0 asto preserve, from disclosure under the bill, any
privileged information which has come to the knowledge of alegd adviser for the purposes of
any court proceedings, begun or contemplated, or for the purpose of enabling the legdl adviser
to give legd advice to his dient. So long as it does not rdae to privileged maters, legd
advisars may be required to give the limited kind of information which is set out in dause
15(3). This provisonisintended to enable an investigation to follow property or money, snce
without it many investigations might cometo adead end in asolicitor's office. Fears have been
expressed lest this gpecid pogtion of members of the professon may be used by unscrupulous
persons to conced corrupt transactions or the proceeds of them. | am, however, confident thet
thelegd professon in Hong Kong will ensure that its members do not lend themsdvesto this
kind of exploitation.

Clauses 16 and 17 contain supplementary powers of search and saizure. It will be noted
that, under dause 16(1)(b), | must authorize entry into the premises of apublic bodly if thisis
to be donewithout obtaining awarrant in the usud manner. Clause 17 enablesmeor the
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Director to issue awarrant to a palice officer to enter and search an office of apublic body, if
he has reasonabl e cause to bdievethet it contains evidence of an offence under the bill.

Clause 18 empowers a magidrate to require a person under investigation, who is about
to leave the Colony, to furnish bail or to commit him to prison until he does so, for up to 28
days. An apped will lieagaingt such an order and proceedings under the dause will teke place
in Chambers, ancethiswill avoid publicity which may damage the suspect's reputation a this
dage The object of this dause, of course, is to prevent a suspect from escgping from the
Colony assoon as heredizesthat hisconduct or hisaffairsare under investigation.

Pat IV dedswith matters of evidence. Clause 19 provides that it shdl not be a defence
to show that the giving or recalving of an advantage is cusomary in Hong Kong in the
particular trade or busness concerned. Clause 21 is Smilar to section 12 of Chapter 215 and
enables evidence of unexplained pecuniary resources to be given on a charge for any offence
under Part 11. Such evidence may then be treated as tending to support evidence that an
accused accepted a bribe or acoepted it as an inducement or reward.

Clause 22 modifies the common law rule whereby a court is required to have specific
regard to the danger of convicting a person on the evidence of an accomplice, without
corroboration. This rule has developed, in practice, to a point & which courts have become
vey rductant to convict on the uncorroborated evidence of an accomplice. This dause seeks
to modify this practice, to the extent that, for the purposes of the rule, one party to a corrupt
transaction shdl not be regarded as an accomplice of the other party in a prosecution agangt
the latter for an offence under the bill. This does not mean that there is any obligation on the
court to believe the evidence of thet other party to the bribe, but merdy thet the court will have
to decide whether or nat, in the particular case, such awitnessis worth of belief, the fact thet
he might be an accomplice being disregarded.

Clause 23 empowers a court, a my request, to inform a person who has committed an
offence under Part |1 that he will not be prasecuted if he gives full and true evidence. It is not
uncommon in crimina casesto cal aparty to the crime asawitness, rather than to charge him
with the offence. Asagenerd rule, awitnessis not compdled to incriminate himsdf andina
cae where this ssems likdly judges often expresdy inform the witness of this Unfortunately,
such awarning may well deter the witness from giving evidence & dl. This dause therefore
providesfor agpecific assuranceto such awitnessthat he will not be prosecuted if he givestulll
and frank evidence.
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Clause 24 places on accusad person the burden of proving the defence of lawful
authority or reasonable excuse, a defence avallable under dauses 4, 5, 6, 7, 8 and 9. This
provision, though the matter is not free from doulat, probably reproducesthe present postion a
common law, the generd principle being that if the subject matter of an dlegation is peculialy
within the knowledge of an accused, it isfor him to rebut it. A Smilar provison is dreedy to
be found inthe Crimind Procedure Ordinance.

By dause 25, where it is proved, in a prosecution under dause 4 or 5, that an accused
gave or acoepted a bribe, there is a presumption, which it is open to him to rebut, thet the
advantage was accepted for the reason dleged in the charge. This provison is smilar to the
presumption which is contained in section 11 of Chapter 215, though that section islimited to
offences connected with public contracts

Perhgps | should make it dear that the effect of these two dauses is nat, as has been
suggested, to place an accused in the position of having to prove himsdf innocent. Before
these presumptions are of any effect it will be for the prosscution to establish the various
eements of the offence. Only when it has done to the satisfaction of the court will it be
necessary for the accused to put forward his defence that he had lawful authority or reasoneble
excuse for recaving the advantage, or thet he did not acoept it for the reason which is dleged
inthecharge

Clause 26 will enable the prosacution and the court to comment on the falure of the
accused to give evidence on oath. Such comment by the prosecution is, a present, generdly
prohibited though it may be made by the court. In corruption casesif the accused fallsto give
any explanation a dl it issurdy not unreasonableto permit atention to be cdled to thisfact.

Clause 28, which permits cogsto be avarded by the Supreme Court and Didrict Courts
to a person acquitted on a charge of bribery, was not in the 1969 hill. It is thought that the
nature of some of the provisons of the bill is such that prosecutions might be brought more
fredy than in regard to other offences and that, consequently, the courts should be adle to
award cogtsto aperson acquitted of charges under the bill inan gppropriate case.

Clause 27 endbles a court to report to me cases of mdicious dlegeations which come
beforeit, so that | can sudy the record and decide what action, if any, should be teken. Clause
29 makes it an offence to render a fase report of an offence under the bill or othewise to
midead apolice officer or other person acting under dause 13. The object of thesedausesisto
discourage unfounded reports of corruption to which public officers will inevitably be
vulneradle
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Clause 30 makesit an offence to disdoseto asugpect the fact thet heisthe subject of an
invedtigation. It ishoped that thiswill deter persons from warning a suspect and o giving him
achanceto destroy evidence or subvert witnesses

Clause 31 prohibits the indtitution of any prosecution under the bill without the consent
of the Attorney Generd, a power which, with the exceptions | have mentioned, | intend to
ddegaeto Princpa Crown Counsd who will be attached to the Anti-Corruption Branch.

Clause 32 empowers the court, on a trid for an offence under Part 11, to convict the
accused of any of the other offences under that Part, if the exigence judiifiesthis and dso to
make any necessary amendments to the particulars which are contained in the charge. These
powers are Smilar to those which are contained in the Magistrates Ordinance.

This has been described in the press as a tough bill and | think thet this is a far
description of it. It introduces nove offences and wide powers of invesigation which may
cause inconvenience and annoyance to members of the public. | hope that they will regard this
asareasonable price to pay for aming those who enforce the law with adequate powersto do
0. Although much of the hill is amed, directly or indirectly, a the Public Service, | believe
that it hasthe support of the bulk of itsmembers. The greast mgarity of public servants congds
of loyd, hardworking and wholly honest men, who detest corruption as much as any member
of the public and who resent the manner in which the conduct of afew of their colleagues soils
the reputation of their serviceasawhole.

| have spoken a unusud length in moving the second reading of this bill, but | beieve

that honourable Members will regard this as judtified by the importance both of the problem
and of the new atempt which we are making to grapple withiit.

Question proposed.

Moation made (pursuant to Sanding Order No 30). That the debate on the second
reading of the bill be adjourned—THE ACTING COLONIAL SECRETARY (MR HOLMES).

Quedtion put and agreed to.
Explanatory Memorandum

The need to root out corruption in the Colony has long been recognized, but
despite continuous effortstowards thisend
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success has been moderate only. In order to find out the reason for this, the Prevention of
Corruption Ordinance (Cap. 215) which is based to alarge extent on English Satutes of
1889, 1906 and 1916, has been compared with the more recent legidation of other
countrieswhere corruption has been aproblem.

2. Asareault of thisstudy it iscongdered that Cap. 215 isinadequatein severd
important respects and that anew Ordinanceis required, containing new powers to ded
with the problem.

3. TheBill is divided into five Parts deding, respectivdy, with Preiminary
Matters, Offences, Powersof Investigation, Evidence and Miscdlaneous Métters.

Prdimnary Matters (Part ).

4.  ThisPat contains, in dause 2, definitions of the more important words and
expressions usad throughout the Bill. References to these definitions are made in the
commentsonindividud dauses

Offences (Part I1).

5. ThisPart creates dl those offences which come under the generd description
of corruption or bribery.

6. Clause 3 prohibits a Crown servant from soliciting or accepting any
advantage (which is widdy defined) without the generd or specid permisson of the
Governor for so doing. Unlike the podition under the exidting legidation, the advantage,
under this dause, does not necessarily have to be solicited or accepted as an inducement
to, or reward for or otherwise on account of, the doing or not doing of anything by the
public sarvant. A mere indication of willingness to receive an advantage amounts to
solidting and a mere agreement to teke, recave or obtan an advantage amounts to
acogpting the advantage within the meaning of this and the other dauses, by reason of
the definitionsin dause 2(2).

7. Thetem "public sarvant” is generdly defined widdy, so as to indude not
only persons employed by the Government, but aso employees of those bodiesligted in
the Schedule (which list may be amended from timeto time by order of the Governor in
Coundil under dause 35). However, dause 3 gpplies only to "Crown sarvants', which
term isregtricted to officers of the Hong Kong Government.
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8. Clause 4 deds with the person who, without any lawful authority or
ressonable excuse, offers (which indudes gives, by dause 2(2)(a)) any advantage to a
public servant to induce him to abuse his officid pogtion, or as areward for his having
abused his officia pogtion, in any of the ways indicated in the dause and with the
public servant who, without any lawful authority or reesonable excuse, solicitsor accepts
any advantage as such aninducement or reward.

9.  No atempt has been made to define "lawful authority or reasonable excuse’
sance this must depend on the particular facts and drcumstances of each case. It will be
for the courtsto decide whether, in the circumstances of each case, this defence has been
edtablished; the phraseisto befound in other legidation.

10. Clauses5and 6 ded with—

() persons who induce or atempt to induce public servants to use undue
influence in the promoation, execution or procuring of public contracts and
dlied subcontracts (dlause 5);

(2 persons who induce or atempt to induce others to withdraw or not make
tendersfor such contracts (dause 6);

(3) public servants and others who solicit or acogpt an advantege for such

PUIPOSES.

Offences under these dauses will attract greater pendties than other offences under Part
[l (seedause 12).

11. Clause 7 makesit an offence to induce, or atempt to induce, others not to
make bids a auctions conducted by or on behdf of any public body, and to solicit or
acoept any advantage for this purpose, unless there is some lawful authority or
reasonable excuse for such conduct.

12. Clause 8 makes it an offence for a person, who has dedings with a public
body, to offer or give any advantageto apublic servant employed by that public body;, or,
in the case of the Government, employed in that section of Government with which he
hasdedings.

13. Clause9 prohibits dishonest transactions by and with agents, and issimilar to
section 4 of Cap. 215.
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14. Clause 10 makesit an offence for a public servant to maintain a andard of
living not commensurate with, or possess property disoroportionate to, his officid
emoluments. No prasecution may, however, be indituted for this offence without the
persond consant of the Attorney Generd (which, by reason of the Legd Officers
Ordinance, indudes the Solidtor Generd) who, before deciding whether or not a
prasecution should be indtituted, is required to give the person concerned an opportunity
of making written representations in the matter to the Attorney Generd (or, as the case
may be, the Solidtor Generd). Where a prosecution is indituted, the prosecution will
haveto provethat the public servant is or has been maintaining ahigh sandard of living,
or posess or has possessad property, disproportionate to his offida emoluments. If
thisisdone, the burden will then lie on the public servant to satify the court thet hehas a
satisfactory explanation as to how he has been adle to live beyond his officid means or
asto how he came by so much property; if hefailsto do so, he would be convicted of the
offence

15. At present, itisadiscplinary offence, under Establishment Regulaions, for a
public officer to live beyond his officid means or to possess property digoroportionate to
those means without being ableto give asatisfactory account. (E.R. 444). Clause 10 will
mekethisacrimind offence

16. Clause 11 emphasizes tha where abribe is offered for a particular purpose,
eg. to induce a public servant to use undue influence in the promotion of a public
contract (see dause 5), thenitisimmeteria whether or not that purpose could, infact, be
caried out or, if it could, whether or nat the person to whom the bribe is offered intends
to carry it out in any way.

17. Clause12. Under Cap. 215 the maximum generd pendty for corruptionisa
fine of $5,000 and imprisonment for 2 years on summary conviction or, on conviction
on indictment, a fine of $10,000 and imprisonment for 5 years. Under dause 12, the
maximum generd pendty will be a fine of $50,000 and imprisonment for 3 years on
summary conviction or, on conviction on indictment, a fine of $100,000 and
imprisonment for 7 years. However, for offences under dauses 5 and 6 the maximum
punishment will be 10 years. The provisons in Cgp. 215 for compdling an accused,
convicted of corruptly receiving abribe, to pay up the same are retained, save that under
this dause the power of the court to order him to do so will be mandatory and no longer
discretionary. The offence under dause 3, however, atracts lower pendties because thet
clause does not ded with public servants abusing ther officd pogtion; dause 4(2),
which atractsthe higher generd pendty, dedswith this
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Powersof Investigation (Part 111).

18. It is primaily in rdation to the powers of invesdigation that Cap. 215 is
thought to be inadequate compared with those conferred by the legidation of other
countries. It is beieved that wider powers of investigation, unpd aable asthey might be,
are essantid if corruption is to be combatted. Corruption, by its neture, is a dandestine
offence, which can be committed with very little trace of itscommisson. Also, it sddom
comes to light by complaint, because both parties are frequently "stisfied cusomers’,
and a paty may wel be rductant to complain because this would disdose his own
conduct in thetransaction.

19. Clause 13 enables the Attorney Generd to authorize in writing a named
police officer of or aove the rank of senior ingpector, or a named Crown servart, to
invedtigate, ingpect, require the production of and obtain dl information rdating to any
acoount, ssfe-depogit box, books, documents or artides of or relating to any person who
on reasonable groundsii's suspected of having committed an offence under the Ordinance;
and, for this purpose, to inquire from any source as to the whereabouts of such an
acoount, box, book or atide The secrecy requirements of the Inland Revenue
Ordinance are, however, preserved. Cap. 215 contains powers for the investigation of
bank accounts, share accounts or purchase accounts, but clause 13 is in wider terms.
Fallure to comply, without reesonable excuse, with the requirement or obstruction of the
police officer or other Crown sarvant under this dause will be an offence under
ubdause (3).

20. Clause 14 is new to Hong Kong. It will empower the Attorney Generd to
require information, relaive to the investigations or proceedings under the Ordinance,
from any person who is himsdf suspected of having committed an offence, from any
other person who can asss the invedtigation or gopear to be acquainted with the facts,
from personsin charge of public bodies or any department, office or establishment of a
public body and from managers of banks (in the form of copies of bank accounts of the
person sugpected). As with dause 13, the secrecy requirement of the Inland Revenue
Ordinance are presarved. The neglect or failure by any person, other than the suspect
himsdf, to comply with a requirement under this dause will be an offence under
subdause (3).

21. Clause 15 deds with legd advisars who, in that cgpacity, may be in
possession of information regarding the
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afars of their dientswhich is rdevant to an inquiry under this Bill. As a generd rule,
what alegd adviser, in his professond cgpadity, learnsfrom hisdient is privileged from
disclosure, because of the need for full and unreserved dedings between dient and
lawyer.

22.  Although this privilege will not protect from discosure communications
medein furtherance of any crime, whether thelegd adviser was aparty to, or ignorant of,
the illegd objedt, its protection is generdly digplaced only by definite evidence of
illegdity adduced in judicid procesdings. Consequently, the position of legd advisarsin
possesson of privileged information which may be required for the purpose of the
invedtigation of an dleged offence under this Bill will be regulated by dause 15, which
presarvesthe generd privilege, savefor cartain limited exceptions expresdy dedt with in
thedause

23.  In the dosence of such adause, persons might evade discovery by getting a
solidtor to ded with the proceeds of corrupt transactions, relying on the rule againg
disclosure of privileged information. The dauseis not, however, intended as a means of
finding out what ingructions an accused has given to hislegd advisarsfor the purpose of
obtaining legd advice or any judicid proceedings begun or in contemplation, and thisis
expresdy so provided inthe dause

24. Clauses 16 and 17 regulae the entry and search of premises by persons
conducting invedtigations, the former dause being concerned with the premises of
public bodies and the latter with other premises Lawyers offices are not ligble to entry
and search under these provisons except if the lawyer or his derk or sarvant is the
ubject of theinvedtigation.

25. Clause 18 will empower a magidrate to require any person who, in the
course of an investigetion, is about to leave the Colony, to furnish bail or to commit him
to prison, until he does so, for up to 28 days This provion is intended to prevent
suspects from escgping from the Colony as soon as invedtigations sart. An gpped will
liefrom the magistrat€sdecison.

Evidence (Part IV).

26. By dause 19it will not be a defence to show that the giving or accepting of
an advantage is cusomary in Hong Kong in the particular profession, trade, vocation or
cdling concerned.

27. Although, as indicated in paragrgph 20, it will not be an offence for the
suspect himsdf to refuse to give astatement or make a dedaration when cdled upon to
do so by notice under
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dause 14, if the investigations lead to his prosacution for an offence under this Bill, any
such satement or dedaration which he may have given or made, and dso hisrefusd to
give agatement or make adeclaration, will, under dause 20, be admissblein evidence
a histrid and may be made the subject of comment by the prasecution or the court.

28. Clause 21 will enable evidence of unexplained resources to be given in
support of a charge under Part [l. Such evidence may be trested as tending to
ubdantiate the truth of testimony that the accused accepted or solicited a bribe and as
showing that the bribe was accepted or solicited asan inducement or reward.

29. Clause 22 modifies the law as to accomplices which a presant obliges a
court to have spedific regard to the danger of convicting a person on the uncorroborated
evidence of an accomplice. If aperson is accused of accepting a bribe, the person who
gave him the bribe would be regarded as an accomplice, and vice versa. Clause 22
modifiesthe rule by providing that the person who gave or, asthe case may be, received
the bribe shal nat be regarded as an accomplice, by reason only of the fact thet he pad
money to, or received money from, the accused.

30. Clause 23 empowers a court, a the request of the Attorney Generd, to
inform aperson who has committed an offence under Part 11, thet if he givesfull and true
evidence of the matter he will not be prosecuted. It is not uncommon, in cases where
offences are committed by severd persons, to cal some of them aswitnesses againg the
others. However, they may be deterred from giving full and true testimony by the feer of
providing evidence againg themsdves on which they, in turn, could be prosecuted.
Moreover, & common law awitness cannat be compdlled to answer any question which
might incriminate him. An assurance granted under this dause will by-pass this rule of
evidence. No such assurance will, however, debar a prosecution for perjury if such a
witness should commit perjury.

31. Clause 24 provides that the burden of establishing lawful authority or
reasonable excuse will be upon the accused. It is probable thet this provison is merdy
dedaratory of the postion & common law, since, if the subject-matter of a particular
dlegationis peculiarly within the knowledge of the accusad, it lies upon him to rebut the
dlegaion. However, itisthought
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desrable to put the matter beyond argument. The dause will not relieve the prosecution
of establishing that the accused actudly solicited, accepted, offered or gave a bribe, as
the casemay be.

32. Clause 25 provides thet, in a prosecution under dause 4 (which deds with
bribery affecting a public servant's officd duties) or dause 5 (which deds with bribery
affecting public contracts and dlied subcontracts), onceit is proved that the accused gave
or accepted an advantage there will be arebuttable presumption that he gave or accepted
the advantage for the reason dleged in the charge. This dause is not dissmilar to the
exiging section 11 of Cgp. 215, save that the presumption of corruption raised by that
sectionislimited to casesinvolving public contracts.

33.  Claus=26 will enablethe prosecution, in the course of addressing the court or
jury, as the case may be, to comment on the falure of the accused to give evidence on
oath, which comment is a present forbidden by law. If the accused fails to give an
explandion, itis not unreasonableto permit the prosecutor to cdl atention to the fact.

Miscdlaneous Matters (Part V).

3. Clause 27 endbles the court to report to the Attorney Generd (for him to
congder what action can betaken) frivolous, fase or groundessdlegations.

35.  Clause 28 empowers the Supreme Court and the Didrict Court to awvard
codsto adefendant who is acquiitted of an offence under Part [, up to amaximum of ten
thousand dollars. Magidrates dready have a smilar power, up to a maximum of five
hundred dollars.

36. Clause29 makesit an offence to make afdse report of thecommission of an
offence under the Ordinance or otherwise to midead a palice officer or person named in
an authorization given under dause 13.

37. Clause 30 prohibits the unauthorized disdosure of the fact that a particular
person issubject to investigation or any detalls of the investigation. Such adisclosure, by
derting the suspect, can often frudrate an investigation.

38. Clause 31 follows Cap. 215 by prohibiting theinditution of a prosecution for
any offence under Part 11 without the prior consent of the Attorney Generd, but permits
the preiminary steps of arrest and remand on custody or on ball to be taken before
consentisgiven.
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39. Clause 32 empowers the court, on the trid for an offence under Pat I, to
convict the accusad of any of the other offences under that Part, if the evidence judtifies
this Where there is a variance between the particulars of the offence charged and the
evidence adduced, the court may make the necessary dterationsin the particulars. These
powersare dmilar to those of magidrates under section 27 of the Magidrates Ordinance

(Cap. 227).

40. Clause 33 disqudifies persons convicted of offencesunder Part 11 from being
registered as dectors or vating a Urban Coundil dections or from being members of
any public body for aperiod of 7 years, and dause 35 deds with the amendment of the
Schedule of public bodies

41. Clause 36 repeds the Prevention of Corruption Ordinance and makes
consequentia amendments to the Urban Council Ordinance. Offences committed prior
to the reped, however, can Hill be prosecuted under the repeded Ordinance despite its
repedl. Clause 34 will enable theinvestigation and dlied powers contained in this Bill to
be used in theinvestigation of such offences

MAGISTRATES(AMENDMENT) (NO 2) BILL 1970

THE ATTORNEY GENERAL (MR ROBERTS) moved the second reeding of —"A hill to
amend the Magigtrates Ordinance.”

Hesad—Sir, dause 2 of the bill empowers an officer of amegidrates court, authorized
in writing for that purpose by amagidrate, to affix afacamile sgnature of the magisrateto a
summons. Thiswill rdieve magidrates of the very congderable burden, which lieson them a
present, of having to Sgn persondly gpproximately 30,000 summonsesamonth.

It has been the practice for magidrates to vigt hospitds where a Sck defendant is
detained, in order to adjourn procesdings or to remand him, whether on bail or in custody. The
vdidity of this practice has been quedioned, snce the Magidrates Ordinance does not
specificdly confer on ameagidrate power to conduct proceedings outside acourt-house.

To remove any doubt on the maiter, dause 3 provides that a magidraie may vist a
person, who is charged with a summary offence and who is ungble by reason of sckness or
accident to attend the court,
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wherever heis The magidrate may then, in his presence, adjourn the hearing or commit him
to custody or grant him ball. Alternatively, the magistrate may exercise these powers in the
absence of the defendant, if the latter is unabdle to come to court because of sckness or
accident.

Clause 5 makes amilar providon in repect of persons who are accusad of indictable
offences.

Clause 4 extends the time limit for commencing a summary prosecution from 6 to 12
months &fter the offence, if it is one committed in connexion with the flight of an arcraft
involved in an acddent and an investigation or public enquiry into the accident has been
ordered. This provison is based on a recent amendment enacted in the United Kingdom, the
law of whichisdaosdy followed herein civil aviation matters.

Quedtion put and agreed to.
Bill reed the second time.

Bill committed to a committee of the whole Coundl pursuant to Sanding Order No
43(2).

BExplanatory Memorandum

A summons issued under the Magigraes Ordinance in regpect of a
summary offence must a present be Sgned by amagidrate persondly. Clause 2 endbles
an officer authorized by ameagidrate to damp afacamile Sgnaure of amagidrate on a
summons.

2. Clause 3 empowers a magidrate to vist a person charged with a summary
offencewho, because of accident or Sckness, cannot agppear beforethe magirae's court.
On vigting the defendant, the magistrate may adjourn the hearing and in the meantime
commit him to custody, grant him ball or dlow him to go a large Alterndivey, the
magidrate may exercise these powers in the defendant's absence. Clause 5 gives a
meagisrate Smilar powersin respect of aperson charged with an indictable offence.

3. Clause 4 extends the time limit for the commencement of proceedings for
certain offences rdating to civil aviation from sx months to twelve months. The longer
period would only gpply to summary offences which are committed againgt any Order
in Coundl whichisin force under section 8 of the Civil Aviation Act 1949 of the United
Kingdom [as goplied to Hong Kong by Artide 3 of the Colonid Civil Avidion
(Application of Act)
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Orders 1952 to 1965] or againg regulations made under such an Order in Coundl. It
would not goply unless the offence was committed in the course of aflight involving an
acadent, and within Sx months efter the offence—

(@ public notice has been given that an invedtigation into the accident will be held
under the Hong Kong Air Navigation (Investigation of Accidents) Regulations, or

(b) the Governor has directed that a public inquiry into the accident be hed under
thoseregulaions.

TELECOMMUNICATION (AMENDMENT) BILL 1970

THE ATTORNEY GENERAL (MR ROBERTS) moved the second reeding of-—"A hill to
amend the Tdecommunication Ordinance.”

He sad—Sir, & present the principa Ordinance does not provide for any amendments
to be made to licences which are granted by the Governor in Council under the Ordinance.
Thismeansthat alicence can only be dtered by the revocation and replacement of an existing
one, whichisacumbersome procedure.

In recent years, there have been driking technologica advances in the fidd of

telecommunications, asaresult of which licencesissued by the Governor in Coundil arelikdy
to require amendment from timeto time, and thisStuaion islikey to continue.

Clause 2 of the bill therefore empowers the Governor in Coundil, with the written
consent of thelicenses, to amend alicence which he hasissued under the Ordinance.

Quedtion put and agreed to.
Bill read the second time.

Bill committed to a committee of the whole Council pursuant to Sanding Order No
43(2).

Explanatory Memorandum

ThisBill amendsthe principa Ordinance by providing thet alicence granted
by the Governor in Coundll may be amended with the written consent of the
licensee. At present there is no power to amend these licences and an amendment
can only be effected by cancdling and re-granting the licence in amended form.
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BOILERSAND PRESSURE RECEIVERS(AMENDMENT) BILL 1970

MRR. M. HETHERINGTON moved the second reading of:—"A hill to amend the Boilers
and Pressure Recaivers Ordinance.™

He sad—Sir, the Bailers and Pressure Recaivers Ordinance contains many provisons
of atechnica nature designed to contral the use and operation of boilers, pressure recavers,
and seam containersin theinterests of safety. The responghility for enforaing these provisons
isveded in the Regidrar of Boilers and Pressure Recaivers, an appointment a present held by
the Commissoner of Labour. He exerdses his functions manly through the Principd
Surveyor of Bailers and Pressure Recaivers, an gppointment held by a qudified professond
officer.

In order effectively to enforce the requirements of thelaw, it is necessary to know where
this type of equipment is inddled and who is the owner responsible for it. The Regidrar is
required, by section 7 of the principd Ordinance, to kegp gppropriate regisers to record such
information. He is dso required, by section 16, to regiger dl goplicaions for regidration.
Unfortunatdly, no sautory obligation is placed on owners to goply for regigration and,
consequently, equipment can be indtaled and operated without the knowledge of the Principa
Surveyor. This Stuation defeats the essentia purpose of the Ordinance which isto ensure safe

operation of such equipmen.

Clause 4 of the Boilers and Pressure Recavers (Amendment) Bill 1970 seeksto remedy
this defect. It introduces a new section 15A to the principd Ordinance to require dl owners,
who have not previoudy gpplied for the regidration of boilers, pressure recaivers, and seam
contaners a presant in use, to do s within thirty days after the commencement of the
amending Ordinance. It aso requires owners of such eguipment, subsequently put into use, to
aoply for regidration within thirty days of doing so. Clause 6 amends section 50 of the
principa Ordinance to creete an offence for failing to comply with the new requirements to
regiger.

Minor inconagendesin the text of sections 2, 7, and 16 of the principd Ordinance have
cadt doubt on the induson of seam containers in one of the regigters to be kept by the
Regidrar. It is conddered desrable to remove such doubt and dauses 2, 3, and 5 of the hill
subdtitute acondgtent form of wordsin these sections.

The bill has been unanimoudy endorsed by the Labour Advisory Board. No objections
have been raised by organizationswhose members may be affected by it.

Quedtion put and agreed to.

Bill read the second time.
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Bill committed to a committee of the whole Councl pursuant to Sanding Order No
43(2).

Explanatory Memorandum

The Regidrar of Boilers and Pressure Recaiversiis required under section 16
of the principal Ordinance to regigter a bailer, pressure recalver or Seam container
on receipt of an goplication for regigtration and certain other documents from the
owner of such equipment. There is, however, no obligation on the pat of the
owner of such equipment to goply for regidration. The object of this Bill is to
rectify this Stuaion by requiring such owner to gpply for regidraion of his
equipment within aprescribed period of time,

Clause 4 which adds a new section to the principa Ordinance provides for
the new requirement.

Clause 6 which amends section 50 of the principd Ordinance makes it an
offence for faling to comply with the new requirement proposed in dause 4
above,

The opportunity is aso taken to amend sections 2, 7 and 16 of the principa
Ordinance where references are made to the register of boilers and pressure
recavers in which particulars of Seam containers are do regidered, s tha the
regiger may be more gppropriatdy referred to as the register of boilers, pressure
recavers other than pressure vessdls and deam contaings. Clauses 2, 3 and 5
provide accordingly.

Committeestage

Coundl went into Committea.

TRUSTEE (AMENDMENT) BILL 1970

Clauses1 and 2 were agreed to.

SOCIETIES(AMENDMENT) BILL 1970

Clauses1 and 2 were agreed to.
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COMPANIES (PREVENTION OF EVASION OF THE
SOCIETIESORDINANCE) (AMENDMENT) BILL 1970

Clauses1 and 2 were agreed to.

PERJURY (AMENDMENT) BILL 1970
Clauses1 and 2 were agreed to.
PLACESOF PUBLIC ENTERTAINMENT
(AMENDMENT) (NO 2) BILL 1970

Clausss1to 3wereagread to.

EXCHANGE FUND (AMENDMENT) (NO 2) BILL 1970
Clauses1 and 2 were agreed to.
Coundl then resumed.
Third reading

THE ATTORNEY GENERAL (MR ROBERTS) reported thet the

Trustee (Amendment) Bill 1970

Societies (Amendment) Bill 1970

Companies (Prevention of Evasion of the Sodeties Ordinance) (Amendment) Bill 1970
Perjury (Amendment) Bill 1970

Places of Public Entertainment (Amendment) (No 2) Bill 1970

had passed through Committee without amendment and moved the third reading of each of
thebills

Quedtion put on each bill and agreed to.
Billsread the third time and passed.

THE FINANCIAL SECRETARY (SR JOHN COWPERTHWAITE) pursuant to Standing Order

No 59 moved the third reading of the Supplementary Appropriation (1969-70) Bill 1970.

Quedtion put and agreed to.

Bill reed thethird time and passed.
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THE FINANCIAL SECRETARY (SR JOHN COWPERTHWAITE) reported that the Exchange
Fund (Amendment) (No 2) Bill 1970 had passed through Committee without amendment and
moved the third reeding of thehbill.

Quedtion put and agreed to.

Bill reed thethird time and passed.

Adjournment and next gtting

His EXCELLENCY THE PRESIDENT:—Coundl will accordingly adjourn pursuant to
Standing Order No 8(5). The next stting will be held on 4th November 1970.

Adjourned accordingly at twenty-five minutesto Four o'dlock.
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