
BRIEFING 
 
 

EPRS | European Parliamentary Research Service 
Author: Issam Hallak with Rasmus Salén 

Members' Research Service 
PE 753.930 – September 2023 EN 

Non-EU countries' regulations on 
crypto-assets and their potential 

implications for the EU 
SUMMARY 
The EU adopted a comprehensive and innovative regulatory framework on markets in crypto-assets 
(MiCA) in June 2023 that will regulate crypto-asset markets. The regulation focuses on stablecoins, 
which are crypto-assets promising a 'stable value' against official currencies or values. The MiCA 
provides for strict transparency and governance rules, on the one hand, and prudential rules as per 
other financial institutions, on the other. By covering all aspects of the crypto-assets, MiCA is 
expected to enhance citizens' protection, financial stability, innovation and financial inclusion. 
However, EU Commissioner Mairead McGuinness has reiterated her concern over financial stability 
as regards the lack of regulation in third countries.  

The United Kingdom has adopted comprehensive legislation on crypto-assets, with a strong 
commitment to become a 'crypto hub' and attract global activities. However, the new law does not 
enact detailed regulation which is left to the national financial authorities. In the United States, 
crypto-assets are subject to the financial markets supervisor, if they qualify as a security. However, 
the various cases have proved that such qualification could vary, creating legal uncertainty. 
Moreover, the applicable regulation is that for securities, not financial institutions. Recent debates 
have given rise to more stringent and protective regulation being envisaged by legislators. 

Academics and international organisations have warned of the instability effects on the financial 
system of stablecoins, and the need for tight transparency requirements as well as effective 
international coordination and cooperation. However, tighter regulation in the EU as compared with 
that in third countries may have adverse effects on the development of crypto-asset markets. 
Overall, there is evidence that a tighter regulatory framework has limited but positive effects on 
crypto-assets markets. Therefore, the EU's regulatory action should bring benefits overall, while 
third-party policy action is still needed to complement and strengthen financial stability. 
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Introduction 
The EU Regulation on markets in crypto-assets – also known as the Markets in Crypto-assets Act 
(MiCA) – was adopted in June 2023 and will come into application gradually up to December 2024. 
The MiCA defines crypto-assets as digital representations of values or rights, storable and 
transferrable electronically, using digital ledger technology (DLT).1 The regulation is part of an 
overarching EU digital finance strategy comprising a complementary regulation for a DLT pilot 
regime for market infrastructure, which establishes a scheme to trade and settle transactions 
involving financial instruments in crypto-asset form.2 

In this sense, the successful adoption of the MiCA is a part of the Commission's agenda to develop 
the European digital finance sector to 'reinforce the EU's open strategic autonomy in financial 
services', and reflects the goals of the EU's capital markets union (CMU) action plan of further 
financial integration between the Member States. 

Among all crypto-assets, the MiCA focuses especially on those known as 'stablecoins', which are 
crypto-assets promising stable value against an official currency – e.g. US dollar, euro, British pound 
and Japanese yen – or a basket of currencies or values.3 By removing price movements, stablecoins 
represent a serious alternative means of payment to be considered, especially in the international 
context. 

The legislative package responds to regulatory gaps that became further apparent with the 2022 
collapse of the FTX exchange. The collapse demonstrated the volatility and risk of fraud and 
manipulation present in crypto markets. The legislation is designed to protect consumers and 
investors, as well as the financial system, from instability. By harmonising the previously fragmented 
regulatory regimes into a sound and predictable legal environment, the EU law is also meant to 
create a larger market for crypto-assets that promotes issuance and operations within the EU. 

The objectives sought range from fostering new sources of funding for European companies, 
especially small and medium-sized enterprises (SMEs) and providing EU consumers and investors 
with new means of exchange and investment opportunities to promote EU financial technology 
(FinTech),4 safeguarding against the dominance of large technological companies in the FinTech 
industry and financial services at large in the EU, as well as developing EU-based DLT infrastructure 
through the pilot regime.5 

Under the MiCA, most issuers of stablecoins will have to be incorporated in the form of a legal entity 
established and authorised in the EU in order to operate, and publish a crypto-asset white paper 
that explains what the product is and how they operate, approved by a competent authority. Similar 
requirements apply to issuers of EMTs within the meaning of Article 2(1) of Directive 2009/110 ('the 
e-Money Directive'). The MiCA also distinguishes 'significant' ARTs from other ARTs which will be 
under the direct supervision of the European banking Authority (EBA). Although the MiCA already 
sets tighter management rules on crypto-assets, the details have still be designed by the EBA and 
the European Securities and Markets Authority (ESMA).6 

Box 1 – Definitions of crypto-asset in the EU's MiCA, Article 3 

'Crypto-asset' is the generic terminology for a 'digital representation of value or of a right that is able to 
be transferred and stored electronically using distributed ledger technology or similar technology'. 

Stablecoins are a crypto-asset backed by underlying assets, such as an official currency such as the euro, 
and promising a stable value against this asset. 

The MiCA distinguishes between 'e-money tokens' (EMTs), which reference one official currency to 
maintain stable value, and 'asset-referenced tokens' (ARTs), which are non e-money tokens that 
reference another value or a right including one or more official currency. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1114
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2022)739221
https://finance.ec.europa.eu/publications/digital-finance-package_en
https://www.europarl.europa.eu/thinktank/en/document/EPRS_ATA(2022)729324
https://www.europarl.europa.eu/thinktank/en/document/EPRS_ATA(2022)729324
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021DC0032&qid=1687160943493
https://www.politico.eu/article/crypto-european-union-ftx-lawmakers-claim/
https://www.bbc.com/news/business-64313624
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020SC0380
https://www.econstor.eu/bitstream/10419/261326/1/1809132568.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02009L0110-20180113&qid=1664440023585
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2023.150.01.0040.01.ENG&toc=OJ%3AL%3A2023%3A150%3ATOC
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Given the progress made by the EU in the form of the MiCA and the gap created with some other 
crypto-asset markets, European Financial Services Commissioner Mairead McGuinness has called on 
non-EU countries to pass legislation to regulate crypto-assets, adding that the EU's new regulatory 
framework will be 'useless' without global efforts. 

United States 
In the United States (US), the Howey test (see Box 2), developed in 1946 following a Supreme Court 
decision,7 is the legal test for determining whether an instrument qualifies as an 'investment 
contract' security under the Securities Act (1933). The first application of the Howey test (see Box 2) 
on an initial coin offering (ICO) took place in 2017.8 In this context, the Securities and Exchange 
Commission (SEC)9 has emerged as the key regulator in the US, introducing a framework for 
'investment contract' analysis of digital assets in 2019 to help classify which digital assets are 
considered securities. 

Nevertheless, regulatory and supervisory ambiguities prevail in the US. For instance, while there is 
consensus among regulators that Bitcoin should not be considered a security, the approach to the 
second biggest token – Ether – varies. Ether was first regulated as a security, then it was considered 
sufficiently decentralised as to be deemed a commodity. Recently, SEC chair Gary Gensler stated 
that the possibility to earn interest on these tokens might bring it back under SEC jurisdiction. In 
short, the debate over which crypto-assets should be classified as securities is ongoing in the US. 

The lack of a federal-level crypto-asset regime has allowed substantial divergence among states, 
which have adopted a variety of regulatory approaches, causing the US crypto-asset markets to be 
fragmented. For instance, the State of New York introduced a 'BitLicense' in 2015, requiring crypto 
currency exchanges to share in-depth information about their operations with the New York State 
Department of Financial Services and to fulfil 'know-your-customer' requirements, for the purposes 
of combating money laundering. Following the introduction of the 'BitLicense', many firms left the 
state, which otherwise serves as a US financial centre, because of compliance costs acting as 
disincentives to crypto start-ups and also because of firms' and investors' disappointment at the 
lower anonymity levels. At the other end of the regulatory spectrum, the State of Wyoming sticks 
out as a 'crypto-friendly' state, opting for a beneficial legal status for blockchain technology firms in 
the form of 'decentralized autonomous organizations', a type of limited liability company, and 
enabling banks to provide blockchain-based services. Moreover, several states have introduced 
regulatory sandboxes of varying scopes, allowing authorised companies to test their crypto-asset 
services in intra-state markets.  

Box 2 – Crypto-assets under US jurisdiction 

An essential component of SEC jurisdiction has been the 'Howey test', a 1946 Supreme Court 
decision applying to the Securities Act (1933), which declares a scheme to be an 'investment 
contract' under the Securities Act – implying SEC jurisdiction – if 'the scheme involves (a) an 
investment of money (b) in a common enterprise (c) with profits (d) to come solely from the 
efforts of others. If that test was satisfied, it is 'immaterial whether the enterprise is speculative 
or non-speculative, or whether there is a sale of property with or without intrinsic value.' 

If a crypto-asset falls outside the scope of SEC supervision as defined by the Howey test, it may 
be considered a commodity, falling under the supervision of the Commodity Futures Trading 
Commission (CFTC), in charge of derivative instruments – i.e. instruments delivering assets in 
the future at some predetermined price. Crypto-assets falling under the commodity category 
are supervised by the CFTC when they are used in derivatives contracts, or when there is fraud 
and manipulation in interstate commerce. 

https://www.ft.com/content/690a371d-2a87-4e45-84eb-5222bff8f983
https://www.coindesk.com/policy/2023/01/19/no-point-to-eus-crypto-rules-unless-world-follows-suit-senior-eu-official-says/
https://www.law.cornell.edu/wex/securities_act_of_1933
https://www.sec.gov/litigation/investreport/34-81207.pdf
https://www.sec.gov/
https://www.sec.gov/
https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
https://www.washingtonpost.com/business/why-the-crypto-world-flinches-when-the-sec-calls-coins-securities/2022/09/22/cd4118fc-3a2b-11ed-b8af-0a04e5dc3db6_story.html
https://www.bloomberg.com/news/articles/2022-09-15/gensler-raises-concerns-over-staking-model-used-on-ethereum#xj4y7vzkg
https://www.dfs.ny.gov/virtual_currency_businesses
https://www.bizjournals.com/newyork/news/2015/08/12/the-great-bitcoin-exodus-has-totally-changed-new.html
https://www.bu.edu/rbfl/2022/03/28/regulatory-landscape-in-wyoming-and-wyomings-leadership-in-cryptocurrency/
https://www.jonesday.com/en/insights/2023/04/eu-and-us--sandboxes-are-groundbreaking-tools
https://harvardlawreview.org/print/vol-132/sec-framework-for-investment-contract-analysis-of-digital-assets-2019/
https://www.cftc.gov/
https://www.cftc.gov/
https://www.cftc.gov/sites/default/files/2019-12/oceo_bitcoinbasics0218.pdf
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Federal legislative proceedings 
The March 2022 Executive Order on Ensuring Responsible Development of Digital Assets showed 
that crypto-assets had the attention of the Biden administration, setting out its policy objectives and 
commissioning a number of inter-agency reports on related topics ranging from the role of digital 
assets in fostering financial inclusion and central bank digital currency to the cybersecurity and anti-
money-laundering implications of digital assets. Key policy objectives set out by the White House 
since the executive order have focused on financial stability and investor protection, not least in the 
light of turbulence on crypto-markets throughout 2022. Other priorities set by the Biden 
administration include expanding regulators' powers against misuse of customer assets by crypto 
exchanges, highlighting environmental effects of energy use by some crypto-assets, and raising 
cybersecurity concerns, particularly following significant crypto hacker looting. 

Pressure on Congress to pass legislation on crypto-assets has not been successful thus far. 
Stablecoin has been a particular priority set by the US Treasury, which has recognised their potential 
benefits as means of payments while urging Congress that more oversight is needed. An 
unpublished stablecoin bill drafted by a bipartisan group of lawmakers in September 2022 sought 
to ban the issuance of tokens not created by an approved subsidiary of an insured depository 
institution or by a licensed non-bank entity, requiring issuers to obtain a licence and keep reserve 
collateral, such as short-term government bonds (Treasury bills).  

Another 2022 bipartisan bill, originating in the US Senate, is the Lummis-Gillibrand Responsible 
Financial Innovation Act, which aimed to give jurisdiction over 'digital assets', principally 
stablecoins, to the Commodity Futures Trading Commission (CFTC) by amending the 1936 
Commodity Exchange Act. In so doing, this proposed bill would transfer nearly all supervisory 
jurisdiction over stablecoins, some of which are currently considered securities in the US context, 
from the SEC to the CFTC. While giving legal certainty to the status of 'digital assets' and clarifying 
regulations for stablecoin issuers, the bill addressed environmental concerns only sparsely and left 
options open to state lawmakers for regulatory divergence, including giving stablecoins broader 
definitions and starting sandboxes. 

Finally, a draft bill released in June 2023 by Republicans in the House of Representatives proposed 
to delineate responsibilities clearly between the SEC and CFTC, building on the Howey test as a 
determinant and ensuring that the most decentralised crypto-assets fall under clear rules. 

Stakeholder and expert opinions 
Until the US Congress passes legislation, the US has a fragmented regulatory landscape with wide 
variation in state-level requirements and an evolving degree of clarity as to what is under the 
jurisdiction of the SEC. From the point of view of legal clarity and regulatory certainty, this is a 
drawback for the prospects of the US market and capacity of federal agencies to regulate, even as 
the vast majority of crypto-assets remain backed by the US dollar. To some US policymakers, the EU 
is a regulatory forerunner and SEC Commissioner Hester Peirce has called the MiCA a good starting 
point that could work as a model for the US, lamenting that the US is being penalised by the absence 
of a sound regulatory regime. US lawmakers behind the stablecoin bills presented in 2022 and 2023 
have also echoed the opinion that the MiCA puts the EU a significant step ahead of the US, even 
though the timing of crypto-legislation in Congress remains uncertain. 

The think-tank community in the US has echoed calls for federal regulation to be introduced to 
address the rise in crypto-assets. Some experts believe that the US must establish clear 'crypto 
guardrails or risk falling behind' other countries in innovation and market leadership, as the US is 
currently lagging behind. However, some US-based think-tanks, such as the Center for American 
Progress, have expressed support for the regulatory status quo, advocating new legislation primarily 
to fill gaps. Since the SEC is increasingly eyeing stablecoins as potential securities, this approach 
would be a more stringent alternative.10 Another US-based think-tank, the Cato Institute, supported 
the federal legislative actions to harmonise the otherwise fragmented regulatory landscape across 

https://www.whitehouse.gov/briefing-room/presidential-actions/2022/03/09/executive-order-on-ensuring-responsible-development-of-digital-assets/
https://www.whitehouse.gov/nec/briefing-room/2023/01/27/the-administrations-roadmap-to-mitigate-cryptocurrencies-risks/
https://www.bbc.com/news/world-asia-64494094
https://www.nytimes.com/2021/11/01/business/stablecoins-cryptocurrency-regulation.html
https://www.forbes.com/sites/stevenehrlich/2023/02/14/new-crypto-czar-in-congress-sees-stablecoin-regulation-as-fertile-ground-amidst-a-growing-regulatory-crackdown/
https://www.congress.gov/bill/117th-congress/senate-bill/4356/text
https://www.congress.gov/bill/117th-congress/senate-bill/4356/text
https://www.cftc.gov/About/index.htm
https://clsbluesky.law.columbia.edu/2022/06/27/the-lummis-gillibrand-responsible-financial-innovation-act/
https://www.forbes.com/sites/digital-assets/2023/06/05/congress-introduces-a-game-changing-crypto-bill-amid-bitcoin-ethereum-bnb-and-xrp-price-pump/
https://crsreports.congress.gov/product/pdf/IN/IN12052
https://www.kitco.com/news/2023-05-16/MiCA-gets-unanimous-approval-from-EU-finance-ministers.html
https://www.coindesk.com/policy/2023/04/28/us-house-will-have-crypto-bill-in-2-months-mchenry/
https://www.coindesk.com/consensus-magazine/2023/01/25/us-needs-rules-of-the-road-for-crypto-or-risk-falling-behind-in-market-leadership/
https://www.americanprogress.org/article/congress-must-not-provide-statutory-carveouts-for-crypto-assets/
https://www.americanprogress.org/article/congress-must-not-provide-statutory-carveouts-for-crypto-assets/
https://www.cnbc.com/2023/02/20/how-the-sec-and-paxos-busd-fight-could-impact-the-stablecoin-market.html
https://www.cato.org/briefing-paper/simple-proposal-regulating-stablecoins
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the US. However, it proposes that federal legislation should respect the fact that stablecoins operate 
very differently from traditional banks and from money market mutual funds, since they operate in 
a substantially different manner. Moreover, regulating stablecoin issuers similarly to traditional 
financial institutions may at times result in taxpayers' emergency financial support provisions, for 
which there is no apparent justification. For the Cato Institute, a good regulatory framework would 
consist of ensuring basic asset-backing requirements and requiring a baseline for transparency. 

United Kingdom11 
In 2016, the United Kingdom (UK) established a regulatory sandbox for FinTech under the Financial 
Conduct Authority (FCA).12 It allows firms to test innovative propositions in the market with real 
consumers. The Bank of England is also strongly committed to setting up the Future of Finance 
project to keep track of new financial services technologies and look at how they might evolve over 
the next decade. The Financial Services and Markets Act (FSMA) was enacted in June 2023 to amend 
the 2000 Financial Services and Markets Act. It will replace and amend the EU law and give greater 
responsibilities to regulators. It also introduces new chapters on crypto-assets. 

Political positions and legislative proceedings 
The UK government has made its intention to become a global crypto hub very clear, as initially set 
out by Rishi Sunak in 2022 when he was still Chancellor of the Exchequer. This commitment has led 
to the development of a new UK regulatory framework for scaling up and growing the stablecoin 
industry, adopting the principle of 'same risk, same regulatory outcome' and thus treating crypto-
assets equivalently to other financial instruments.13 In April 2022, the UK's government announced 
its plans to make the UK a 'global hub' for crypto-asset technology and investment. To that end, 
stablecoins would be recognised as a valid form of payment. Sunak announced measures to ensure 
that firms could invest, innovate and scale up in the UK. He argued that this needed effective 
regulation, to give firms the confidence they needed to 'think and invest long-term'. 

In a May 2023 report, responding to the government's approach, the House of Commons Treasury 
Committee emphasised that the extent of the future benefits of the crypto-asset industry remained 
unclear, and that the government should seek a moderate approach towards it. The committee 
expressed scepticism about public resources being spent on developing crypto-asset activities, and 
argued that retail trading and investment activities in unbacked crypto-assets should be regulated 
in the same way as gambling. Nevertheless, the political landscape in the UK seems positive towards 
legislation in support of a growing crypto-asset industry, with Scottish National Party lawmaker 
Lisa Cameron, chair of a parliamentary group focused on crypto-assets, predicting that all major 
parties share an interest in a UK-based crypto industry developing. 

Rather than pursuing a bespoke regime for a broadly defined group of crypto-assets as provided for 
in the EU through the MiCA, the UK has opted for initial regulation of a few specific crypto-assets, 
principally stablecoins under the 
term 'digital settlement assets'. 
This is part of the government's 
Financial Services and Markets 
Act (FSMA). FSMA defines 
'crypto-assets' (see Box 3). The 
focus of the FSMA as regards 
crypto-assets is stablecoins, 
which it places under the 
supervision of the Financial 
Conduct Authority, the Bank of 
England, the Prudential 
Regulation Authority and the 
Payment Services Regulator at the request of HM Treasury. Additional measures support innovation 

Box 3 – Crypto-assets in the UK's 2023 Financial Services and 
Markets Act  

' "Cryptoasset" means any cryptographically secured digital representation 
of value or contractual rights that—  

(a) can be transferred, stored or traded electronically, and  

(b) that uses technology supporting the recording or storage of data 
(which may include distributed ledger technology). ' 

Moreover, 'The Treasury may by regulations amend the definition of 
"cryptoasset".' 

https://www.fca.org.uk/firms/innovation/regulatory-sandbox
https://www.fca.org.uk/
https://www.fca.org.uk/
https://www.bankofengland.co.uk/research/future-finance
https://www.legislation.gov.uk/ukpga/2023/29/contents/enacted
https://www.legislation.gov.uk/ukpga/2023/29/enacted/data.pdf#page=87
https://www.cnbc.com/2022/11/01/what-rishi-sunak-as-pm-means-for-the-uk-crypto-industry.html
https://www.cnbc.com/2022/11/01/what-rishi-sunak-as-pm-means-for-the-uk-crypto-industry.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1133404/TR_Privacy_edits_Future_financial_services_regulatory_regime_for_cryptoassets_vP.pdf
https://www.gov.uk/government/news/government-sets-out-plan-to-make-uk-a-global-cryptoasset-technology-hub
https://committees.parliament.uk/committee/158/treasury-committee
https://committees.parliament.uk/committee/158/treasury-committee
https://committees.parliament.uk/publications/39945/documents/194832/default/
https://www.nasdaq.com/articles/uks-crypto-future-is-bright-no-matter-whos-in-charge-lawmaker-says
https://www.ft.com/content/66844b3d-5b44-4c44-8403-2d291bd69630
https://researchbriefings.files.parliament.uk/documents/CBP-9594/CBP-9594.pdf
https://researchbriefings.files.parliament.uk/documents/CDP-2022-0150/CDP-2022-0150.pdf
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in financial services utilising blockchain, such as a formalised digital sandbox programme, similar to 
the EU's DLT pilot regime. 

The UK approach to testing the application of DLT technologies is channelled through the UK 
Financial Market Infrastructures sandbox (see Box 4), allowing participating firms to test their 
technologies and products by letting regulators temporarily suspend or amend laws, if not applying 
new ones. This has been welcomed by the Association for Financial Markets in Europe, claiming that 
it has the potential to reach much broader participation than the EU's DLT pilot regime. 

Stakeholder and expert opinions 
The Financial Conduct Authority (FCA), whose current regulatory powers are centred on making 
sure that crypto-asset firms operating in the UK comply with anti-money-laundering and counter-
terrorism legislation, has called on the government to give it more power to regulate crypto-assets. 
FinTech founders have levied criticism against the FCA's crypto-asset practices, characterising its 
licensing approvals as slow, leading to low confidence in the goal set by the government to be a 
world leader in crypto-assets. According to a UK-based crypto-asset lobby group as reported by the 
Financial Times, four in five firms that applied to register with the FCA have withdrawn their 
applications and moved offshore, but are still able to service UK clients from abroad, meaning that 
regulatory power is lost. This consequence is one of many difficult trade-offs faced by UK lawmakers 
in pursuing their goals of being a global crypto-asset growth hub. The FCA, countering claims that 
it is against crypto-assets, stated that it had supported more than 800 firms by April 2023, noting 
that it had greatly reduced its backlog of authorisations for crypto-asset firms and emphasising the 
UK's 'relative regulatory freedom' following its withdrawal from the EU. 

Table 1 – Overview of crypto-asset regulation in place in the EU, the UK, and the US 

 European Union United Kingdom United States 

Crypto-securities Yes, MiFID and MiFIR Yes 
Yes, Securities Act, 
schemes qualifying under 
the Howell test 

Other crypto-assets Yes, MiCA 2023 Yes, FSMA 2023 No 

Regulation on stablecoin 

Yes, the MiCA established 
the regulatory framework. 
More details to be ruled by 
EBA. 

Yes, FSMA provides that 
the regulator will establish 
the whole framework. 

No 

Source: Compiled by the authors. 

According to a study conducted for the European Parliament, significant divergence can be 
expected over the coming years between the UK and the EU in terms of how crypto-assets are 
identified. For the authors, given the emphasis by the UK government on digital finance and crypto-

Box 4 – UK financial market infrastructure sandbox 

The UK Financial Services and Markets Act (FSMA) was adopted in June 2023 and envisages the 
establishment of a financial market infrastructure (FMI) sandbox. Just as for the EU DLT pilot regime, the 
intention of the FMI sandbox is to facilitate the development of homegrown market for DLT infrastructure. 
It would allow the government to permanently implement successful sandboxes even before their expiry, 
converting the sandbox's temporary regulations into law. The regulatory changes would be applicable 
not only to the registered participant in the sandbox, but also to overseas providers. This considerable 
degree of flexibility goes further than the EU DLT pilot regime. However, the success and scope of the law 
will also be determined by the Treasury's application of the powers granted to it. Finally, some observers 
believe that the FMI sandbox would promote innovation. 

https://www.afme.eu/news/views-from-afme/details/can-the-eus-dlt-pilot-regime-truly-champion-a-digital-future
https://www.fca.org.uk/news/speeches/regulation-digital-assets-uk
https://www.cnbc.com/2022/11/01/what-rishi-sunak-as-pm-means-for-the-uk-crypto-industry.html
https://www.ft.com/content/65eb9636-d253-42af-8526-50d70c41a19b
https://www.fca.org.uk/news/speeches/city-week-how-regulation-can-help-uk-lead-fintech
https://www.europarl.europa.eu/RegData/etudes/STUD/2023/740067/IPOL_STU(2023)740067_EN.pdf#page=43
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/innovation-in-the-uk-capital-markets-the-fmi-sandbox-takes-shape.pdf
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assets as a growth area for the UK financial centre, and given recent failures and fragility in the crypto 
space, this is certainly an area where divergence, uneven level playing fields and regulatory 
arbitrage should be carefully watched. A particular source of potential future regulatory divergence 
vis-à-vis the EU is the common law principles-based approach the UK is increasingly applying to 
financial regulation, producing less certainty with regard to final regulatory outcomes than the EU 
bespoke regime. 

Other jurisdictions 
Zooming out to look at the global regulatory landscape, countries are taking a great variety of 
approaches to the rise of crypto-assets; at least 19 sovereign jurisdictions have taken action on them 
so far. Extremes range from China's comprehensive ban on all non-state activities, including the 
provision of trading services and private DLT infrastructure, to the previously discussed gradual and 
uncertain application of existing regimes to these novel instruments, as in the US. In providing a 
bespoke regime, however, the EU is taking a unique regulatory approach to crypto-assets, but one 
of many pursuing the potential gains of crypto-assets such as stablecoins while hoping to strike a 
balance between mitigating risk and incentivising innovation. 

Table 2 – State of regulation on stablecoins in the world 

Jurisdiction State of regulation 
United States* Final legislation pending 

United Kingdom** Final legislation pending 

Australia Process initiated/plans communicated 

Bahamas Stablecoin regulation in place 

Canada Final legislation pending 
Cayman Islands Stablecoin regulation in place 

European Union*** Stablecoin regulation in place 

China (mainland) Prohibition/ban 

Gibraltar Stablecoin regulation in place 

Hong Kong Final legislation pending 

Japan Stablecoin regulation in place 

Mauritius Stablecoin regulation in place 
Qatar Prohibition/ban 

Saudi Arabia Prohibition/ban 

Singapore Final legislation pending 

South Africa Final legislation pending 

Switzerland Stablecoin regulation in place 

United Arab Emirates Final legislation pending 
* Draft bills introduced in Congress, but no progress made in committee as of yet. ** Adopted in June 2023; ***MiCA 
adopted, to enter into force in 2024. 

Source: Bank for International Settlements, Crypto, tokens and DeFi: navigating the regulatory landscape, 
2023. 

One example of a more stringent approach is that taken by Japan, which adopted a new regulatory 
framework on crypto-assets that has been in force since June 2023. The Japanese framework, like 
that of the UK, does not provide for a bespoke regime, instead utilising existing legislation to 
guarantee investor rights by holding intermediaries of stablecoins responsible for promising 
redemption at par and complying with anti-money-laundering and user data protection laws. The 
stringency comes from the Japanese Financial Services Agency's indication that overseas issuers of 
electronic payments instruments would need to maintain assets in Japan equivalent to the 

https://www.europarl.europa.eu/RegData/etudes/STUD/2023/740067/IPOL_STU(2023)740067_EN.pdf#page=33
https://www.bis.org/fsi/publ/insights49.pdf
https://www.bis.org/fsi/publ/insights49.pdf
https://www.fsa.go.jp/inter/etc/20220914-2/02.pdf
https://www.cliffordchance.com/insights/resources/blogs/talking-tech/en/articles/2022/06/japan-to-have-world-s-first-clear-regulatory-framework-for-stabl.html
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stablecoins in circulation in the country. These requirements, if implemented, would make it more 
difficult for overseas issuers to operate in Japan. 

International coordination 
The International Organisation of Securities Commissions (IOSCO)14 is proceeding with developing 
global standards. In May 2023, IOSCO issued 18 principles-based and outcomes-focused 
recommendations covering six key areas, namely: 

1) conflicts of interest arising from vertical integration of activities and functions;  
2) market manipulation, insider trading and fraud;  
3) cross-border risks and regulatory cooperation; 
4) custody and client asset protection; 
5) operational and technological risk; and  
6) retail access, suitability, and distribution. 

The G7 has mostly been concerned with digital currencies. The Group's communiqué of 
October 2021, recognises that strong international coordination and cooperation would help to 
promote innovation that delivers domestic and cross-border benefits. It expresses a shared 
commitment to regulate crypto-assets such as stablecoins, observing that hardly any convergence 
on the regulation of crypto-assets is taking place. On this occasion, the G7 also published public 
policy principles for digital currencies, setting out general principles divided into 'foundational 
issues' and 'opportunities'.15 

The Bank for International Settlements (BIS) has noted that crypto-assets by nature lend themselves 
to regulatory and supervisory 'arbitrage' – i.e. opting for more favourable and less stringent 
regulatory and supervisory environments – given that their function and purpose is closely linked 
with cross-border financial transactions. 

Potential implications for the EU 
In a 2020 analysis, Saule Omarova of Cornell Law School argued that FinTech is working as a 
disrupting force to the currently dominant technocratic model of financial regulation. In the FinTech 
area, the financial system as a whole is growing ever bigger, moving ever faster, and getting ever 
more complex and difficult to manage. While these changes operate on the 'macro level', responses 
continue to operate primarily on the 'micro level'. She thus suggests that reform options should 
target the core macro-structural, as opposed to micro-transactional, aspects of the FinTech 
challenge – and do so in a more 'assertive, comprehensive, and normatively unified manner'. The 
EU's renewed efforts combined with third parties' regulatory actions are likely to contribute to 
assertive, comprehensive and unified regulation. Nevertheless, there are yet several channels 
through which the EU's financial system and autonomy is still at risk as it remains dependent on 
non-EU countries' policy actions in the context where the MiCA is applicable.  

Financial stability 
Current regulation in non-EU countries raises questions about financial stability, since the global 
financial institutions may be unable to cope with large price variations –volatility – and the losses 
incurred by shocks in crypto-asset markets.   

The interconnectedness of global financial markets, the potential for regulatory arbitrage and the 
decentralised features of certain crypto-assets do create the necessity for a degree of convergence 
in regulation between key jurisdictions. Commissioner Mairead McGuinness has highlighted the 
need for such interconnectedness, urging non-EU countries to legislate on crypto-assets as the EU 
has. A paper published in 2020 by the Crypto-Assets Task force of the European Central Bank (ECB)16 
showed that if stablecoins were to become a large scale means of payment, the fragility of the 
stablecoin system could give rise to financial stability risks, with liquidity runs and contagion effects 
being the most notable effects. Runs on stablecoins, which could occur if users lose confidence in 

https://www.iosco.org/news/pdf/IOSCONEWS693.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD734.pdf
https://www.mof.go.jp/english/policy/international_policy/convention/g7/g7_20211013_1.pdf
https://www.mof.go.jp/english/policy/international_policy/convention/g7/g7_20211013_2.pdf
https://www.mof.go.jp/english/policy/international_policy/convention/g7/g7_20211013_2.pdf
https://www.bis.org/fsi/publ/insights49.htm
https://academic.oup.com/jfr/article/6/1/75/5858319
https://www.reuters.com/technology/eu-urges-others-copy-its-rules-cryptoassets-2023-04-19/
https://www.ecb.europa.eu/pub/research/authors/profiles/ecb-crypto-assets-task-force.en.html
https://www.ecb.europa.eu/pub/pdf/scpops/ecb.op247%7Efe3df92991.en.pdf#page=23
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them, would result in the halt of exchange, similar to the phenomenon observed in 2007 in the 
interbank markets. The paper concludes that crypto-assets markets could thus create risks on 
sovereign debts through large price volatility, since stablecoins are essentially backed by sovereign 
short-term debts. Banks may also experience deposit withdrawals and reputational risks, with 
potential contagion effects. For the ECB, efforts to regulate and supervise stable crypo-assets must 
be complemented by international coordination and cooperative oversight.  

There is growing scientific evidence of the volatility spill-over from stablecoins to other classical 
markets. Using the case of the Tether stablecoin, a recent paper in the academic journal Economic 
Letters provides empirical evidence of the contagion effect from stablecoins to other markets.17 Its 
authors conclude that there is a need to strengthen disclosure by and liquidity management of 
stablecoins to avoid market movements with unpredictable consequences as crypto-asset markets 
grow in size. The International Monetary Fund (IMF) has found evidence that spill-overs between 
crypto and equity markets are increasing, highlighting the degree of interconnectedness that may 
be rising among markets exposed to crypto-assets. 

On an IMF blog post, some scientists insist that the links between crypto-asset markets and the 
regulated financial system are rising. The financial stability risks posed by these assets could soon 
become major risks for the whole financial system – also known as 'systemic risk'. The lack of 
coordination of regulatory measures is a risk factor because it facilitates potentially destabilising 
capital flows. For the authors, it is essential that the global regulatory framework provide a level 
playing field with three elements, including the licensing of service providers,18 tailored to the main 
utilisation purposes of stablecoins,19 and authorities should provide clear requirements for other 
financial institutions subject to regulation as regards their exposure to crypto-assets. 

Crypto-asset market attractiveness 
The second effect of uneven regulatory approaches of crypto-assets is that issuers will take decisions 
to issue and trade in jurisdictions according to their regulatory regime. They may opt for a more 
lenient regulatory environment or become more active in environments where the 
investor/customer base is broader thanks to more protective regulatory standards and supervision. 
In their seminal empirical analysis of the 2015-2018 period, researchers at the Bank for International 
Settlements showed how valuations and transaction volumes reacted to regulatory action 
announcements. They showed that news pointing to the establishment of specific legal frameworks 
gave rise to strong market price gains. These results suggest that cryptocurrency markets rely on 
regulated financial institutions to operate and that these markets are segmented across 
jurisdictions, bringing cryptocurrencies within reach of national regulation. 20 In another empirical 
study published in 2020 in the Journal of Financial Regulation, 21 two academics from the Wharton 
School of the University of Pennsylvania found no empirical evidence that regulation had an impact 
on market activity. They analysed a wide range of policy announcements worldwide and found that 
regulatory measures did not generate any capital flight nor inflows of trade. According to the 
authors, the results contradicted the idea that implementation of protective measures cause fear. 
Therefore, the MiCA is tending to have expected positive effects by having formed a crypto-asset 
enhanced business environment with market appeal. 

Digital currencies 
An additional effect of stablecoins relates to their growing utilisation as a means of payment. Think-
tanks such as Bruegel have noted that digital currencies issued by central banks constitute a 
potential response to the rise of crypto-assets as means of exchange, signalling concern over both 
financial stability and sovereignty of the monetary system. Almost a hundred central banks, 
including the ECB, are actively exploring digital currencies to leverage the potential gains from DLT 
while maintaining control over digital payments. Academics from the Frankfurt School Blockchain 
Centre have also predicted that a digital euro could meet the needs of EU customers interested in 
crypto-assets as a means of exchange, whereas US demand could be served by existing stablecoin 

https://www.sciencedirect.com/science/article/pii/S0165176523002380
https://www.sciencedirect.com/science/article/pii/S0165176523002380
https://www.imf.org/en/Publications/global-financial-stability-notes/Issues/2022/01/10/Cryptic-Connections-511776
https://www.imf.org/en/Blogs/Articles/2021/12/09/blog120921-global-crypto-regulation-should-be-comprehensive-consistent-coordinated
https://www.bis.org/publ/qtrpdf/r_qt1809f.htm
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3649475
https://www.bruegel.org/sites/default/files/2023-05/decentralised-finance%3A-good-technology%2C-bad-finance-%288930%29.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4035740
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instruments. Their argument relies on the observation that euro-denominated stablecoins are 'quasi 
non-existent' as opposed to the dollar-denominated stablecoins that represent the vast majority of 
these assets, and that blockchain infrastructure in the EU is lagging behind both China and the US. 
However, a survey conducted by the Cato Institute indicated that while 16 % of Americans want 
digital currencies, nearly half of the interviewees expressed no opinion, which would support this 
hypothesis. However public consultations on the digital euro have also shown scepticism from 
citizens, so it is not clear whether stablecoins would more appropriately be replaced by digital 
currencies in the EU than the US. 

REFERENCES 
Bains P., Ismail A., Melo F. and Sugimoto N., Regulating the Crypto Ecosystem: The Case of Stablecoins 
and Arrangements, International Monetary Fund, September 2022. 

Buckley R.P, Didenko A.N. and Trzencinski M., 'Blockchain and its applications: a conceptual legal primer',  
Journal of International Economic Law, 2023. 
Choudhury R., Jhanji K., Samd H., Gleeson S. and Bennett S., Impact of Distributed Ledger Technology in 
Global Capital Markets, Global Financial Markets Association (GFMA), Boston Consulting Group (BCG), 
Clifford Chance and Cravath, Swaine & Moore LLP, May 2023. 
European Central Bank Crypto-Asset Task Force, Stablecoins: Implications for monetary policy, financial 
stability, market infrastructure and payments, and banking supervision in the euro area, Occasional 
paper, September 2020. 
Delivorias A., Understanding initial coin offerings: A new means of raising funds based on blockchain,  
EPRS, European Parliament, July 2021. 

Höflmayr M., Pilot regime on distributed ledger technology market infrastructure, EPRS, European 
Parliament, March 2022. 

Hallak I., Markets in crypto-assets (MiCA), EPRS, European Parliament, November 2022. 
Petit C.A and Beck T., Recent trends in UK financial sector regulation and possible implications for the EU,  
including its approach to equivalence, Policy Department for Economic, Scientific and Quality of Life 
Policies, European Parliament, February 2023. 
PwC, Global crypto regulation report 2023, December 2022. 

ENDNOTES
1  The MiCA defines DLT as 'a type of technology that support the distributed recording of encrypted data'. Blockchain 

is a type of DLT made of chains of blocks, where each block contains a pool of transactions. The Bank for International 
Settlements specifies that DLT refers to the 'protocols and supporting infrastructure that allow computers in different 
locations to propose and validate transactions and update records in a synchronised way across a network'. 

2  The pilot regime follows the 'sandbox' approach that allows for temporary derogations from some specific 
requirements. Regulatory sandboxes are defined as 'concrete frameworks which, by providing a structured context 
for experimentation, enable where appropriate in a real-world environment the testing of innovative technologies, 
products, services or approaches – at the moment especially in the context of digitalisation – for a limited time and in 
a limited part of a sector or area under regulatory supervision ensuring that appropriate safeguards are in place'. The  
pilot regime was launched in March 2023. 

3  For clarity, Bitcoin is not a stablecoin. 
4  FinTech, also spelled Fintech, stands for 'financial technology' and is a term used to refer to technology-based systems 

– and by extension, the firms providing such systems – that deliver innovative and cheaper financial services directly 
to end users or make traditional financial business more efficient. Fintech services and products include cashless 
payments, peer-to-peer lending platforms, robotic trading, crowdfunding, and virtual currencies. 

5  In addition to these DLT based assets, central banks are considering the issuance of DLT official currencies, known as 
'digital currencies'. The Commission has launched an initiative for a digital euro and tabled a proposal in June 2023. 
Although based on DLTs, digital currencies should not be confused with crypto-assets. 

6  The regulatory technical standards will be designed by EBA and ESMA and implemented with implementing acts. 
7  US Supreme Court, SEC v W.J. Howey Co., 328 U.S. 293 (1946). 
8  For more detail about ICOs, see, A. Delivorias, Understanding initial coin offerings: A new means of raising funds based 

on blockchain, EPRS, European Parliament, July 2021. 
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9  The SEC was established by the Securities and Exchange Act of 1934 in the aftermath of the 1929 stock market collapse  
and during the Great Depression that followed. The SEC is an independent federal administration tasked with 
monitoring markets, enforcing securities laws, and developing new regulations. The SEC has a three-pronged mission: 
protect investors, facilitate capital formation, and maintain fair, orderly and efficient markets. 

10  Similar concerns were raised in the EU ahead of the MiCA. The 'special set of rules' created a regime exempting assets 
that would have fallen under SEC jurisdiction in the US context and could make the EU national competent authorities 
struggle to regulate the more than 10 000 different crypto-assets that could potentially be registered in the EU. 

11  The United Kingdom withdrew from the EU on 1 February 2020, and after the transition period, EU law ceased to apply 
to the UK on 1 January 2021. The Trade and Cooperation Agreement (TCA) governs EU-UK relations, but includes 
hardly any provisions regarding financial regulation. The EU-UK memorandum of understanding on financial services 
cooperation was signed in May 2023, providing for a bilateral exchange of views on regulatory developments as well 
as on transparency and cooperation. A detailed analysis of financial divergence can be found in: C. A. Petit and T. Beck, 
Recent trends in UK financial sector regulation and possible implications for the EU, including its approach to 
equivalence, Policy Department for Economic, Scientific and Quality of Life Policies, European Parliament, February 
2023. 

12  The FCA regulates financial services firms and financial markets in the UK. It was created in 2013 taking over from the 
Financial Services Authority (FSA). 

13  The same principle is in MiCA: 'Union legislative acts on financial services should be guided by the principles of ''same  
activities, same risks, same rule'' and of technology neutrality' (Recital 9 MiCA). 

14  IOSCO is an international body that brings together regulators from around the world in the securities sector. It works 
intensively with the G20 and the Financial Stability Board (FSB) on the global regulatory reform agenda. Board 
comprises 35 members, chairs of domestic securities supervisory authorities. 

15  The foundational issues cover the monetary and financial stability as well as the legal and governance framework, 
among other things. The opportunities focus on supporting the digital economy and innovation as well as the 
financial inclusion, among other things. In April 2023, the G7 reiterated its interest in digital currencies, while 
diverging views surfaced among countries despite general consensus about the need for more regulation. 

16  The ECB Internal Crypto-Assets Task Force (ICA-TF) was established in 2018 with a mandate to deepen the analysi s 
around virtual currencies and crypto-assets. 

17  The volatility spill-over is due to the reserve adjustment mechanism implemented by stablecoins. As stablecoins are 
redeemed by its holders, the issuer has to adjust its backing assets accordingly causing market price volatility 

18  Services include storage, transfer, settlement, and custody of reserves and assets, among others. These are consistent 
with other financial services providers. 

19  For instance, services and products for investments should have requirements similar to those of securities brokers 
and dealers, overseen by the securities regulator. Services and products for payments should have requirements 
similar to those of bank deposits, overseen by the central bank or the payments oversight authority. 

20  The price discrepancies on bitcoins between national markets, especially that between Korea and the US – known as 
the Kimchi premium – brings evidence of crypt-assets markets segmentation. 

21  Feinstein B.D. and K. Werbach, The impact of crypto-asset regulation on trading markets, Journal of Financial 
Regulation 7(1), 2021. 
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