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KUDUS'UN HUKUKI STATUSU VE
ULUSLARARASI TOPLUMUN ABD'YE CEVABI

LEGAL STATUS OF JERUSALEM AND INTERNATIONAL
COMMUNITY'S RESPONSE TO USA INITIATIVE

Filistin 400 yIl boyunca Osmanli himayesinde barig ve
refah icerisinde yasadiktan sonra, 16 Mayis 1916 tarihinde
ingiltere ile Fransa arasinda yapilan Sykes-Picot Anlagmasi
ile ingiltere'ye verilmistir. ingiltere tarafindan 1917 yilinda
yayinlanan Balfour Deklarasyonu sonucunda Yahudiler
Filistin’e yogun olarak goc etmis; Araplar ile Yahudiler
arasinda bagslayan catismalar dzerine Birlesmis Milletler
(BM) soruna el atmistir.

BM Genel Kurulwnun Filistin topraklarinin Araplar ve
Yahudiler arasinda taksimine iligkin 1947 yilinda kabul
ettigi 181 sayill karar ile Kudis'ln, yonetimi BM'ye
birakilmak tzere ‘uluslararasr’ bir sehir statsiinde olmasi
ongorilmustdr. Bu statl uluslararasi hukukta “corpus
separatum’” olarak ifade edilmektedir.

Ancak, BM Genel Kurul kararlarinin ilke olarak baglayici
olmamasi nedeniyle KudGs'in uluslararasi bir rejim
altina konmasini éngoren bu karar tam anlamiyla hayata
gecirilememistir.

Kudls 1948-49 Arap-israil savaslari sirasinda israil
tarafindan isgal edilmistir. Buna karsilk, Urdiin de Dogu
Kudis'Uisgal etmistir (Urdiin, 1988'de buradaki egemenlik
iddiasindan vazgegmistir). Bagka bir deyigle, Kudis bu
savastan sonra fiilen ikiye boltinmustr. israil, isgal yoluyla
ele gecirdigi Batl Kudiis'ti israil devletinin bir parcasi haline
getirmek icin israil Yiiksek Mahkemesini 1948 yilinda
Batl Kudts'e tagimig, 1949 yilinda Parlamentoyu burada
toplamig ve bircok bakanlik ile kamu kurumunu buraya
tagimistir.

israil’in Batl Kudis tizerindeki egemenlik iddialari bugiine
dek uluslararasitoplumcaagik¢a kabul edilmemistir. Bircok
devletisrail'in Bati Kudis tzerindeki kontrolGn fiill olarak
(de facto) kabul etmistir. 1949 tarihli israil-Urdiin Genel
Ateskes Anlagmasi, Kudis'in bu fiili bdlinmisligini
onaylamis ise de; bu durum Kudls'Gn hukuki statisu
tizerinde herhangi bir etkide bulunmamistir.

Buna Kkarsilik, BM Genel Kurulunun 19 Aralik 1949
tarihli oylamasinda (303 sayili Karar), Kudis'in kalict bir
uluslararasi rejim altinda tutulmasina yonelik niyet (1947
Arap Paylasim Plani cercevesinde kabul edilen Corpus
Separatum) teyit edilmigtir.

Palestine, which shared some 400 years with Ottomansin
peace and prosperity, came under British mandate when
Britain and France concluded Sykes-Picot Treaty on May
16, 1916. The Jews from all over the world then began
to massively migrate to Palestine when Britain made it
its policy with the so called Balfour Declaration in 1917.
Not long after, violent disturbances and clashes erupted
between the Jews and the Arabs, which eventually invited
the UN intervention.

Resolution Nr. 181 adopted in 1947 by the UN General
Assembly set the guidelines for the division of Palestine
territories between the Arabs and the Jews and gave
Jerusaleman “international city“statustobeadministered
by the UN itself. International law names the status as
“corpus separatum.*

However, since the UN General Assembly resolutions are
not binding, the provisions of that resolution was not
fully implemented.

Israel occupied Jerusalem after 1948-49 Arab-Israeli
wars. Jordan reciprocated it by occupying Eastern part
of the city (Jordan relinquished its rights of sovereignty
over the City in 1988). Thereafter Jerusalem became a
divided city. Israel carried its high court to occupied West
of Jerusalem in 1948 and convened its parliament there.
Headquarters of several ministries and other government
departments were also carried to Jerusalemin 1949.

International community has not so far clearly admitted
to recognize claims of sovereignty of Israel over Western
part of Jerusalem. Most of the states admitted the control
of Israel over Western Jerusalem in de facto. Even though
Israeli -Jordan ceasefire agreement of 1949 recognized
the de facto division of Jerusalem, it had no effect on the
legal status of the City.

on the contrary, UN General Assembly referred to corpus
separatum status adopted under Arab division plan
and reiterated its previous intention to administer the
City under an international regime (Corpus Separatum
adopted with the 1947 Arab Division Plan) during its
session held on 19 December 1949 (Resolution Nr. 303).

After the Six-Day War dated 1967, Israel also occupied
Eastern part of Jerusalem which was under the rule of
Jordan, and so claimed full sovereignty over the whole of
the City.
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1967 tarihli Alti Giin Savasi sonrasindaisrail'in ele gecirdigi
topraklar arasinda, o tarihlerde Urdiin hakimiyetinde
bulunan Dogu Kudiis de bulundugundan, israil Kudiis'in
tamami tzerinde egemenlik iddia etmistir.

Uluslararasi hukukta karsiligl olmayan bu iddia BM
tarafindan her zaman reddedilmistir. zira askeri gig
kullanimi yoluyla toprak ele gecirilmesi 1945 tarihli
BM Kurucu Antlasmasi cercevesinde (2'nci maddenin
dordlnct fikrasi geregince) yasaklanmistir. Bagka bir
deyisle, uluslararasi hukuka gore askeri gti¢ kullanimi
yoluyla toprak isgali, isgalci devlete o topraklar tzerinde
egemenlik hakki vermemektedir.

Israil’in Kudis'tin bitiing tizerindeki hakimiyet iddiasinin
uluslararasi hukuka gore gecersiz olmasindan dolayl,
lkeler israil'in toprak sinirini 1967 tarihli Alti Giin Savasl
oncesi sinirlara gore kabul etmektedir.

Nitekim, BM Genel Kurulu, 4 Temmuz 1967 tarihli
karariyla (2253  sayili
Karar) israil’e Kudls’in
statlistini  degistirecek
faaliyetlerden kaginmasi
cagrisinda bulunmustur.

Ancak, israil  parla-
mentosu "Knesset”,
28 Haziran  1968'de

kabul ettigi 1950 sayili E==
yasayla Kudis'in israilin |
baskenti oldugunu ilan
etmig ve israil hukukunu
Dogu Kudis’e tesmil etmistir.

BM Glvenlik Konseyi, 1968 tarihli ve 252 sayili karariyla;
Israil'inKuds'tinstatstini degistirmekicinattigiadimlari
“gecersiz” ve "yasadisl” ilan etmigtir. Kudis'tin statistnd
degistirmeye ydnelik eylemlerinden vazge¢meyen israil, bu
kez 30 Temmuz 1980 tarihinde yiiriirliige soktugu “Temel
Yasa (Basic Law: Jerusalem, Capital of Israel)” ile Kudis’i
Israil’in “ebedi ve bGlinmez bagkenti” ilan etmistir.

Uluslararasthukukun agik hiikim ve kararlarint hige sayan
bu girisim lizerine, BM Glvenlik Konseyi 20 Agustos 1980
tarihli ve 478 sayili karariyla isgalci giic israil’in Kudiis’tin
karakterini ve statlisiini degistirecek tiim faaliyetlerinin,
ozellikle de Temel Yasanin hiikiimsiz oldugunu ve
feshedilmesi gerektigini bildirmis; israil'in bu girisimini
kinamistir. Kararda; tim devletlere cagri yapilarak,
Kudiis’lin statlisiini tek yanl olarak degistiren bu yeni
yasayl ‘tanimamalari’ istenmistir. Son olarak, bu kararda,

However, the UN has insistently rejected this claim of
Israel, which has no justifiable basis in international law.
In fact, 1945 Founding Charter of the UN clearly denies
acquisition of territory through use of force (Article 2
Paragraph 4 of the Charter). In other words, international
law does not recognize the sovereignty claims of the
states over such territories which have been invaded
through use of military power.

Because Israel’s claim of sovereignty over Jerusalem has
no justifiable basis in international law, other states
only recognize those borders of Israel which were drawn
before the Six-Day War waged in 1967.

For the same reason, the UN General Assembly adopted
Resolution Nr.2253 on July 4, 1967 and urged Israel to
avoid taking any actions to change the existing status of
Jerusalem.

However, Israeli Parliament, “Knesset” passed the Law
Nr. 1950 on 28th june
1968 to the effect that
Jerusalemis the capital of
the country and so made
its own laws applicable
over the Eastern part of
the city as well.

§ UN  Security  Council
adopted Resolution
Nr 252 in 1968 and
declared the actions
taken by Israel to change
the existing status of
Jerusalem were “null and void” and “illegal”. Israel on
the other hand did not back up from its move to change
the status of Jerusalem and further passed the so called
“Basic Law: Jerusalem, Capital City of Israel“ on 30 july
1980 which titled Jerusalem as the Israel’s “undivided
and eternal capital“.

Upon Israel’s challenging initiatives ignoring
international law and UN Resolutions, UN Security
council adopted Resolution Nr. 478 on 20 August 1980
and declared on this Resolution that all actions which
may change characters and status of Jerusalem, and in
particular, the so called Basic Law, were null and void and
the Law needed to be abolished and it condemned Israel’s
actions. The Resolution invited all member states not to
recognize this law which altered the status of Jerusalem
by the one sided initiative of Israel. The resolution also
demanded those member states which had already
moved their Embassies to Jerusalem remove them back.
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Kudlse taginmis olan yabanci elciliklerin misyonlarini
buradan geri cekmeleri talep edilmistir.

Kudls meselesine dair son donemde ABD Bagkani Donald
Trump, secim kampanyasi sirasinda ABD Biyiikelciligi'ni
Kudiis'e taslyacagl vaadinde bulunmustur. Trump, 1
Haziran 2017 tarihinde, ABD Kongresi’nin ABD Tel Aviv
Blyikelciligi'nin Kudiis’e taginmasini éngdren 1995 tarihli
kararinin bir kez daha 6 ay sireyle ertelenmesine karar
vermis; ancak 6 Aralik 2017 tarihinde yaptigi aciklamayla,
1995 tarihli "Kudis Yasasina” atif yaparak ABD'nin
KudUs'l, resmen israil'in bagkenti olarak tanidigini
belirtmistir.

Buna Kkarsilik, yukarida aciklandigi (zere, israilin
Kudls uzerindeki egemenlik iddiasinin hic bir ddnemde
uluslararasi  hukukta karsiligi  olmamistir.  Taksim
karari olarak bilinen 1947 tarihli ve 181 sayili BM Genel
Kurul karari, Kudis'Gn ‘uluslararasr bir sehir olmasi
(corpus separatum) ve BM’nin idaresi altina konmasini
ong6rmustdr.

Nitekim, BM Genel Kurulu’na islam isbirligi Teskilati (iiT)
Zirve Donem Baskani sifatiyla tilkemiz ve Arap Ligi DGnem
Baskani sifatiyla Yemen tarafindan, Trump yénetiminin
KudUs kararini reddeden bir karar tasarisi sunulmustur.
Tasarl, 21 Aralik 2017 tarihinde BM Genel Kurulu’nda 9'a
karsl 128 oyla kabul edilmistir. Kararda ayrica, BM uyesi
tlim devletlere “Kudiis'te diplomatik misyon kurmaktan
kaginma” cagrisi yapiimistir.

ABD ve israil disinda karar tasarisinin reddi yontnde
oy kullanan diger 7 ilkenin (Guatemala, Honduras,
Marshall Adalari, Mikronezya, Nauru, Togo, Palau) diinya
siyasetindeki etkileri ve ekonomik Olcekleri dikkate
alindiginda, ret oylarinin ABD’nin oylama o6ncesindeki
“maddi yardimi kesme” yonlndeki etik digi baski ve
tehditlerinin etkisiyle verildigini anlamak hi¢ de zor
degildir.

Ulkemiz dnciiliigiinde BM giindemine getirilen s6z konusu
karar tasarisinin kabull; uluslararasi toplumun Kudis
konusunda BM kararlarina ve uluslararasi hukuka bagli
kaldigini gostermis, elde edilen bu sonu¢ ABD Yonetimi’nin
insanlk vicdanina sigmayan talihsiz kararinin hukuka
aykiriligini en sarih sekilde ortaya koymustur.

Ayrica, BM Genel Kurulunda ezici ¢ogunlukla alinan bu
karar, uluslararasi toplumun israil'i Kudiis'te isgalci bir
devlet olarak kabul ettigini bir kez daha gostermistir.
Bu kararin ardindan uluslararasi kamuoyunun ABD
ve Israil'den beklentisi, Kudiis konusunda uluslararas
hukuka aykiri karar ve politikalarindan vazge¢mesidir.

Recently, US President Donald Trump has vowed to
remove American Embassy to Jerusalem as part of his
election campaign. On june 1, 2017 he deferred the
resolution of the Senate of 1995, which stipulates the
removal of the Embassy to Jerusalem, for six months.
However, on December 6, 2017, referring to the so called
“Jerusalem Law”, he declared that US officially recognized
Jerusalem as the capital of Israel.

Itis clear from the previous explanation thatIsrael’s claim
of sovereignty over Jerusalem has no justifiable aspects
in international law at all. The UN General Assembly
Resolution Nr. 181 of the 1947 Partition Plan stipulates
that Jerusalem stays as an “international” city (corpus
separatum) and under United Nation’s authority.

Hence Turkey, as the summit term chairman of the
Organization of Islamic Cooperation (0IC), and Yemen, as
theterm presidentofthe Arab League, have jointly drafted
a Resolution that refuses the Trump administration’s
initiative regarding Jerusalem and submitted it to the
UN General Assembly. On December 21, 2017, the Draft
Resolution was adopted by 128 member states at the UN
General Assembly, only 9 opposing. The Resolution urged
the member states to “refrain establishing diplomatic
missions’ in Jerusalem.

US and Israel put aside, considering their weights in
international politics and their economic sizes of other 7
of the 9 opposing members states (Guatemala, Honduras,
Marshall Islands, Micronesia, Nauru, Togo and Palau), it
is not so difficult to figure out that they voted under the
pressure of the US, which had unethically threatened
the members of UN with “stopping financial aid” if they
support the Resolution.

The adoption of the Resolution which was drafted and
put on the UN agenda as a Turkish proposal proved
that international community abides itself with the UN
resolutions on Jerusalem and follows the principals of
international law. It also very clearly proved that this
unfortunate and conscience bleeding decision of the US
administration is against international law.

The Resolution which was overwhelmingly adopted
by the UN General Assembly showed once again that
international community views Israel as an occupying
country in Jerusalem. What international community
now expects from both the US and Israel is to abandon
their policies and initiatives regarding Jerusalem, which
are againstinternational law.
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