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Abstract

This thesis is concerned with a new health and safety regime in Britain’s offshore oil and gas

Industry which was developed in the wake of the deaths of 167 offshore workers on the Piper
Alpha platform in July 1988.

An assessment of the efficacy of the post-Piper Alpha offshore safety regime, based upon Lord
Cullen’s report of the public inquiry into the disaster, is presented. Integral to this assessment
1s an account of the regulation and management of safety in the sector, which places at its core
an analysis of the relative power held by labour, capital and the state. In doing so, this thesis
reaches beyond the assessments provided by official sources such as the regulatory authority
Health and Safety Executive (HSE) and the oil companies operating in the North Sea. It thus

makes a novel contribution to understandings of the regulation of health and safety in the
offshore oil and gas industry.

Using a Gramscian framework, the thesis examines the relationship between the British state
and o1l capital at a structural level, with a focus on Britain’s offshore oil industry. The
regulation of health and safety in the offshore oil industry is understood as an important arena
for capital in the struggle for hegemonic domination. With reference to Marxist formulations
on fetishism and mystification, it seeks to understand the precise role of ideology in this
struggle. This process is discussed within the context of the promotion by oil capital of a

series of 1deological and empirical claims which attempt to set limits upon the possibilities for
state regulation.

Empirical data from a series of in-depth qualitative interviews with offshore workers, onshore
managers and front-line government health and safety inspectors is presented and analysed.
The data focuses upon respondents’ perceptions of three broad aspects of health and safety:
workforce involvement in safety organisation, the role of the. HSE 1n the sector, and the impact
of a recent oil company led cost-cutting campaign.

At a policy level, this thesis applies the theoretical and empirical findings developed here to
evaluate the efficacy of the post-Cullen health and safety regime. It concludes by arguing that
the new regulatory system has been unable to protect the offshore workforce from exposure to
workplace risks, and that the HSE has systematically failed to prevent a gradual deterioration

of the regulatory regime.
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Introduction

The subject of the thesis is the management and regulation of safety in the UK offshore oil and
gas industry since the establishment of a new safety regime in the wake of the Piper Alpha
disaster. The thesis seeks to link the reported experiences of offshore workers, offshore and
onshore managers and Health and Safety Executive (HSE) inspectors’ of the safety process on
offshore platforms to the wider political and economic structures which influence the actions of
the o1l companies and national government departments. The principal concern is with some
observable aspects of the labour process at a micro level, and with particular aspects of
political economy. A theoretical framework for this dissertation will be provided by: Marxist
formulations on fetishism, ideology and on the role and function of the state; theories of

regulation; and by Gramscian notions of hegemony and historical bloc.

The aim of the thesis will be to present an assessment of the efficacy of the post-Piper Alpha
offshore safety regime. It further aims to present an account of the regulation and management
of safety in the sector as one which places at its centre an analysis of the relative power held by
labour, capital and the state. In doing so, this thesis will reach beyond the assessment provided
by 'official' sources such as the HSE and the oil companies operating in the North Sea and aims

to contribute to a more accurate understanding of the regulation of safety in the offshore oil

and gas industry.

The first chapter will present a literature review of research on health and safety generally, and

health and safety in the offshore oil industry in particular. The following chapter will identity

1 A full discussion of the methodology used during the fieldwork follows in chapter 2.



. Feminist standpoint theory will be used to argue that research should be constructed
from a particular standpoint. The beginnings of a Marxist framework will also be developed in
chapter 2. This approach will then be placed within the broader context of the tradition of
critical social research. Chapter 2 will also present an analysis of the political economy of
social research, and of recent trends in the control over state-funded research agendas, with
particular reference to the study of powerful organisations. This political economy will then be
considered in more detail with reference to empirical evidence from the UK offshore oil

industry. Details of fieldwork samples, interview methods, and the analysis and presentation of

data will be included at the close of chapter 2.

Chapter 3 will consider how the social regulation of capital is limited by the character of the
relationship between capital and the state and will argue for a Gramscian understanding of the
state. This chapter will then present a brief outline of Gramsci's concept of hegemony and will
outline the role of ideology in securing hegemony with particular emphasis on the dynamic of
class struggle. Chapter 3 will finally demonstrate how Miliband's examination of the role

played by elite groups in the struggle for hegemony can prove rewarding for the theoretical

approach 1n this thests.

Chapter 4 will outline a number of significant sets of empirical and ideological claims made by

oil capital to which in their combination serve to construct a particular view of the world.

These claims are viewed as a central elements of the struggle to achieve hegemony and to
provide impetus to the political interventions of productive oil capital. Further, chapter 4 will

show that although oil capital's view of the world is largely based upon false and distorted



claims, these empirical and ideological constructions assume a powerful matenal force. Since

many of those constructions are based upon a conflation of the social as natural’, in Marxist

terms we can understand this process as fetishism; as a process of mystification.

Chapter 5 is split into two parts. The first will deal with the historical development of the
relationship between the British state and oil capital. The second deals with the events which
led to the Piper Alpha disaster and the deaths of one hundred and sixty seven offshore workers
and the organised response to the disaster on the part of the British state and oil capital. Part
one will thus outline the historical importance of oil to the capitalist mode of production and |
the strategic importance of oil to the British state. It will then present an overview of the
relationship between oil capital and the British state after the discovery of oil in the North Sea.
In relation to Gramscian notions of hegemony and historical bloc, chapter 5 will argue that
‘productive oil capital' has more or less enjoyed a position as a dominant fraction of capital
since the advent of Britain as a producer oil state. Further, this chapter will argue that the
encouragement of the fast extraction of o1l coincided with the political priorities of government
and the demands of the finance sector in the UK and that 1t 1s within this context that we can
understand the development of a separate health and safety regulatory system, a consistent
reluctance on the part of the state to introduce production/depletion controls and the
establishment of a lax offshore fiscal regime. Part two of chapter 5 will provide a context for
the Piper Alpha disaster which examines the combined effects of a regime of unrestrained
production, relatively weak labour in the sector and the operators’ response to the price crash
of 1985/86. An analysis of the Piper Alpha disaster and the Cullen Report will then be

followed by an examination of the operating companies' attempts to offset the costs associated

with Cullen.



Chapters 6, 7 and 8 will present data from fieldwork which will allow us to examine some key
aspects of the new regulatory regime in finer detail, from the perspective of offshore workers,
and help to illuminate the theoretical arguments developed 1n previous chapters. Chapter 6 will
follow from the discussion of CRINE? and the 'new era' in chapter S by using interview data to

measure the impact that CRINE and CRINE-related cost-cutting has had upon the working

conditions on offshore platforms in the post-Piper Alpha 'new era'

Chapter 7 will start by tracing the significant developments in the health and safety regulatory
regime post-Piper Alpha. It will then use interview data to gauge the views of offshore
workers, onshore managers, and inspectors on the impact of the new regime and on
relationships between duty holder and regulator and between regulator and the offshore
workforce. The chapter will conclude by locating previous data on the impact of CRINE and
cost-cutting within the context of the new regime. It will thus present an analysis of the
relationship between concepts of goal-setting and oil capital's claims in relation to the

commercial 'realities' of North Sea production.

Chapter 8 will focus upon the degree to which the offshore workforce is involved in the day-
to-day management of safety by presenting a general analysis of worker/manager relationships
in the industry. In particular, it will use fieldwork data to examine the efficacy of the safety
representatives and committees system and the degree to which the post-Piper Alpha safety
regime has dealt with a fear of victimisation that has historically prevented the full involvement

of the offshore workforce. In order to provide an insight into the worker/management

2 Cost Reduction Initiative for the New Era, a cross-industry cost-cutting programme established in 1993.



relationship in more detail, this chapter will also provide an appraisal of the ways in which the

industry involved the offshore workforce in the preparation of safety cases.

Whlst this thesis will argue that the offshore regulatory regime has been shown to be feeble, in
terms of the HSE's enforcement of the legal duty of care upon operators, and vulnerable to de
facto deregulation, the concluding chapter builds upon the argument presented in chapter 5
that this process was far from inevitable. A weak regulatory regime will be revealed not as the
inevitable response to a relationship between capital and the state which has been balanced in
tavour of the former, but as a particular outcome of the class struggle for hegemony. It is this

analysis which provides the context for a commentary upon the future for the regulation of

offshore safety in the concluding chapter.

It 1s hoped that this thesis will make a contribution to the literature within one particular
academic sub-discipline: the sociology of health and safety at work. Consequently, this chapter

will provide an overview of the significant work in this area, and i1dentify how this research

project might relate to the existing literature.



Chapter 1: Locating the Thesis in Existing Literature

This chapter presents a selective literature review of the research which has formed a basis for

this inquiry. In doing so, the chapter starts by providing an review of health and safety
research in the UK over the past twenty five years. It then goes on to review some of the key
literature which has examined worker safety in the UK offshore oil industry. The chapter

concludes by setting out how some of the issues raised in this literature review have influenced

the approach taken in this thesis.

Twenty Five Years of Health and Safe

Research in the UK

One of the most striking facts about research on health and safety in the workplace is that there

1s very little work which has emerged from a sociological tradition over the years (Grunberg,

1986, Pearce and Tombs, 1996a). In 1975, Nichols had noted that:

"....aside from newsworthy events like the Flixborough explosion of 1974, safety is rarely an important
public issue. Industry on one count, spends a mere 0.05 per cent of its R & D budget on research mto

safety at work. The fraction of energy expended by British sociologists is of a not dissimilar order.”

(217)

Nichols' comments on the brief focus of public attention to workplace safety could equally be
applied to the Piper Alpha disaster. Scrutiny of any broad sheet newspaper on any day of the
week is likely to reveal at least one article which reports on the fortunes of one o1l company or

the other, on the projected revenue of the industry, estimated reserves in the UK continental



shelf, or on exploration and dnlling finds. Articles in national newspapers which comment

upon the safety record of the industry since the Piper Alpha disaster are few and far between.

With reference to the work of soctologists on health and safety, the situation has certainly not
tmproved in any dramatic fashion in recent times (Fagan, 1995, Tombs and Pearce, 1996).

Indeed, Fagan has noted that this gap is showing little signs of being filled, since research on

health and safety isn't covered anywhere in the social sciences,

'In any adequate, analytical sense, and has thus been denied the chance to make 2 significant

contribution to our understanding of the relationship between the state and citizen in contemporary

society." (1995: 3)

This thesis seeks to contribute to an understanding of this relationship, and of the relationship

between capital and the state, in the context of an extended case study of the UK offshore oil

industry.

Whilst there has been a huge gap in the existing literature left by the lack of sociologists
committed to working in this area, this 1s not a criticism that can be made against
psychologists. Yet the contribution made by psychology has been problematic. As Nichols has

pointed out:

" ..of all the social sciences, it is psychology that dominates research into industrial accidents, and, of

all the researches conducted by social scientists, few can rival that essentially asocial and mechanistic

approach by some research to be found in this field" (1975: 219)



The importance of Nichols work to researchers of workplace health and safety in trying to
escape the inadequacies of a 'forensic' analysis (Nichols and Armstrong, 1973 and Nichols,

1975) 1s undeniable. Steve Tombs has continued firmly in this tradition, arguing:

"....at 1s the task of sociologists, amongst others, to elaborate upon the specific ways in which accidents

(and 1ill-health) are largely rooted in organisational features of the workplace and workplaces, rather

than the behaviour and attitudes of "deviant individuals", that is, workers." (Tombs, 1988: 248)

The following sections in this chapter are aimed at providing an overview of work on health
and safety in this country which has attempted to escape the "asocial and mechanistic

approach" described by Nichols.

The Health and Safety at Work Act 1974

It is perhaps appropriate to start this literature review at the beginning of the 1970s, since this
period was one of crucial significance to the regulation of worker safety and health in the UK.
The Robens Report into health and safety at work (Robens, 1972) established a new
philosophy that was to underpin the most significant change in health and safety law 1n recent
years, the 1974 Health and Safety at Work (henceforth HASAW) Act . The HASAW Act a
revised legal framework which encouraged employers to maximise safety standards voluntarily.
It was envisaged that employers, employees and the regulator would work together to achieve

this goal. This new approach was to be overseen by a new national regulatory authority, the

HSE.



Until this period, the only sociological research of note in the field of health and safety at work
had been Baldamus's studies of 'accidents' at work, (1969, 1971) (with its theoretical basis to
be found in Merton's anomie theory 1938, 1968), and Carson's analysis of the development of
the factories acts and the work of the factories inspectorate (1970 and later, 1974). This is not
to underestimate the importance of these studies. Nichols notes on the work of the former,
that "It 1s even possible that Baldamus's work may have played some part in changing the
defimtion and analysis of accidents used by the Factory Inspectorate itself" (1975: 218)
Carson's 1nsights into the regulation of health and safety are important texts in the sub-
discipline of corporate crime, since he seeks to place the discussion of health and safety law in
the context of debates around the role of legal processes, and the criminalisation of

corporations. These texts also formed the basis for his study of the offshore oil industry

discussed below.

The Robens Philosophy

Whilst sociological research upon health and safety at work remained relatively sparse through
the 1970s. the Robens Committee Report and the subsequent HASAW Act (as is noted above)

did stimulate some interest amongst academics (for example, Nichols and Armstrong, 1973,

Nichols, 1975, Atherly and others, 1975, Barrett, 1977 and Beaumont, 1979).

Notably, Nichols and Armstrong (1973) analysis of the Robens Report was highly critical of
the approach taken by government and the Factories Inspectorate, and in particular of the
direction taken by Robens. Nichols and Armstrong revealed a deep-seated lack of

understanding of the social and economic context for accidents at work on the part of the



Robens Committee. The committee's obsession with the problem of 'worker apathy' led them
to assert that "the greatest obstacles to better standards of safety and health at work are

indifference and apathy" (Robens Report, para 46 cited in Nichols and Armstrong, 1973: 9)

Central to the Robens strategy was a reduction of the volume of law governing health and

safety. Nichols and Armstrong summed up Robens views on this point:

"In a nutshell, they are saying that too much law encourages apathy. And apathy is what causes

accidents at work. If industrial accidents are to be reduced, apathy must be overcome - by reducing the

amount of law." (ibid: 8)

This key assumption was important in rationalising a 'self-regulation' approach recommended
by Robens which would place more responsibility with managements for the regulation of

safety in the workplace, and which intended to reduce reliance upon the legal system.

The committee also revealed a complete lack of understanding of the possibility for

worker/management conflicts over health and safety issues. Nichols and Armstrong point out

that in the report:

"there is greater natural identity of interest between ‘the two sides’ in relation to health and safety

problems than in most other matters. There 1s no legitimate scope for 'bargaining’ on safety and health

issues...." (Robens Report para 66, cited in Nichols and Armstrong, 1973)

Noting a key point made by Robens, that "The best managements are in no need of persuasion

or pressure. The problem is how to raise the general level of interest to the standards of the

10




best firms" (Robens Report, para 72 cited in Nichols and Armstrong, 1973: 9), Nichols and
Armstrong set out to test some of the key assumptions made by Robens, by examining five
accidents in a factory. This factory was one in which the authors expected to see an above
average safety performance, since it was, "run by one of the most progressive managements in

the country" (Nichols and Armstrong, 1973: 11) , a workplace where management's motto was

"Safety before Production" (ibid: 20)

Therr study revealed that all five accidents occurred when workers were acting to maintain or

restore production. Furthermore, the accidents have to be understood within the context of a

productive system which meant:
1. Workers would have to make up for lost production.
2. Workers were under pressure from foremen to keep production going.

3. Production targets were linked to a bonus system

On the latter point, productive regimes that link output to wages have long been considered
dangerous, since they provide an incentive for unsafe working practices (Marx, 1977). A case
In point is the inherent dangers associated with piecework (see Wrench and Lee, 1982). In
Nichols and Armstrong's study, "Risks were taken, not because men didn't care whether they
took them or not, but for a very definite reason - to keep up production." (1973: 21), and

dangerous situations were "Created, in short, by the problem of production, not by a problem

of apathy." (ibid: 21)

For Codrington and Henley (1981), the major problem in the Robens approach was that it was

founded upon a "partial analysis of the costs associated with health and safety" (ibid: 301)

11



which does not adequately account for the true costs of accident prevention and ignores the

tendency that:

" . .
the management decision as to whether to Implement appropriate preventative measures is ultimately

govermned by consideration of the costs of such provisions and how far these can be bome without

conflicting with the priorities of profitable production." (ibid: 30 1)

More recently, Cutler and James' (1996) critique of the HSE document, the Costs of Accidents
at Work (1993) argues that the HSE view that good safety practice is always cost effective is
flawed in that it does not recognise that a 'safe system' will always be vulnerable to operational
(or productive) pressures (the key reference for Culter and James here is Nichols and
Armstrong, 1973). The logic of the HSE's view is that the main purpose of the HSE should be
to educate employers that it is in their financial interests to improve safety standards. This has
imphications for the HSE's regulatory strategy which might mean not only that prosecution will

continue to be used as a last resort, but also that "enforcement activities could be viewed as

virtually redundant." (Cutler and James: 765)

By using their empirical study to demonstrate that many of the assumptions made by Robens
were completely misguided, Nichols and Armstrong (1973) exposed the conceptual
weaknesses of an approach that was to underpin the most significant change in health and
safety law in recent years. Particularly important points are made in this respect about the
relationship between the committee's conviction that apathy was the root of the problem and
their acceptance of the view that "safety is mainly a matter of the day to day attitudes and

reactions of the individual." (Robens Report para 13, cited in Nichols and Armstrong, 1973)

12



After conducting a detailed description of the systematic nature of accidents at work and the
particular dangers inherent in the productive process, what 1s referred to as the "homespun

psychology which informed the report" (ibid: 8) makes the Robens Committee look

particularly naive.

Solicitor Anthony Woolf, writing in 1973 also questioned Robens assumptions on apathy,
arguing that: "if they are false, as I believe them to be, the role envisaged by Robens for law
and order enforcement will itself have to be examined." (89) Woolf points out that the

weakness of Robens philosophy is principally located in its inability to grasp that:

"nearly all accidents are the mevitable result of unsafe working systems which could themselves be

made safe by the employers, by a combination of hazard analysis, planning, tramning and supervision.”

(ibid.: 90)

He cites a survey of two thousand accidents published by the National Institute of Industnal
Psychology in 1972 to support his case. The survey revealed firstly, that "risks were so much
an integral part of work systems....that the more work done, the more accidents occurred.”

Secondly, "that the risks which accompanied each task were specific and could be changed by

changing details of the task." And thirdly,

"that people reduced their accident rate by gaming experience 1.e. they learned to avoid risks. But this

experience was also highly specific and became blurred after time spent on other tasks." (1b1d.:90).
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In this context, for Woolf, virtually every 'accident' in the workplace could be understood as
resulting from a breach of the employer's common law duty. Furthermore, the Robens
Committee's inability to understand this point meant that the proposed legislation would
change this common law duty to a statutory duty. Yet, Woolf argued, without a much larger

regulatory authority, and a stricter enforcement policy than that followed by the Factories

Inspectorate, employers would continue to escape punishment.

Forensic Analyses of Accidents at Work

In 1975, Nichols returned to some of the issues raised in the earlier piece co-authored with
Armstrong and expanded upon the dangerous influence of psychological and individualistic
explanations of workplace accidents. In this essay, Nichols uses the same five accidents and
again systematically demonstrates the problem of production to describe the weaknesses of a
'forensic' approach which locates explanations for industrial injuries in particular personality

traits and failings of individual workers.

Latterly, contributions on this point have been set out by Sass and Crook (1981) and Tombs
(1991). The focus of Tombs's piece is the "ideology of accident proneness" (ibid: 59) which
allows the blame for most industrial accidents to be placed on operator error, and creates the
myth of the accident prone worker. This ideology is convenient because it allows victims to be
blamed and managers to deflect criticism and escape sanction. Tombs uses this argument to

call for managements to progress "from its location within a managerialist problematic to an

organisational one." (ibid: 73)

14




A misplaced focus on the worker as an individual is also Tombs's starting point for his 1988
article which examines the "impoverished" theory of worker autonomy and the dangers of
eulogising the small firm as a safer employer. Tombs argues that despite contradictory
evidence from one study (Hopkins and Palser, 1987) the smaller firm is no more likely to be a
sater employer, since trade union organisation tends to be weaker in smaller workplaces.
Given the lack of research on safety and the size of the firm at the time, Tombs's theoretical
argument deserves much credit. Subsequently, his position has been strengthened by the
findings of some empirical research. For example, Nichols has more recently developed work
with colleagues on the relationship between the size of employer and injury rates (Nichols and
others, 1995). Using data from the Workplace Industrial Relations Survey, the authors explain

why previous evidence from the HSE (1987) is inconclusive and shows that the data points to

a significantly higher injury rate in smaller establishments.

The work conducted by Nichols and Armstrong in the 1970s is also notable for its treatment of
the place of regulation and the role of the state. This work was conducted at a time when
sweeping changes to the regulation of health and safety were about to be ushered in by the
HASAW Act and subSequently, by the Safety Representatives Regulations. By pointing out
that worker organisation, productive demands and the wider political economy would remain
the dominant factors in the struggle for health and safety rights, Nichols and Armstrong
established a tradition of research that warned against us viewing legislation and regulatory

strategies in isolation from other factors, or as a panacea for all ills. As Tombs was to argue

later:

15




There are a whole series of influences upon mjury and death rates which extend far beyond regulatory
agencies and the law... Not least amongst these factors are the following: the relative powers of capital

and labour at various levels; the nature and extent of pro regulatory or opposition forces; levels of, and

trends m, unemployment, trends in labour markets and employment pattems....; the nature of, and

changes in, contractual arrangements and methods of payment; corporate and organisational

restructuring; and the introduction of new technologies and new forms of work organisation...." (1996:

310)

However, changes in legislation and the regulatory structure in the 70s, and changes in
government regulatory strategy were to place unavoidably issues of regulation and the role of
the law at the centre of research agendas of academic inquiry into health and safety in the
1980s and 1990s. Not least of these changes was the introduction of the HASAW Act in 1974
which established the principle of self-regulation as central to the new health and safety regime
in the UK. Whilst Nichols and Armstrong acutely predicted some misconceptions and practical
problems endemic to the Robens philosophy upon which the act was based, 1t was not until
1988 that a comprehensive assessment of the impact of the Act had been published. This
work, titled 'Safety at Work: the limits of self regulation' (Dawson and others, 198 8) 1s thus a
key text in the literature. Dawson and others use three case studies (Chemicals, Construction
and Retailing industries) and an in-depth examination of the role of the regulatory institutions,
the Health and Safety Commission (HSC), the HSE, the Factories Inspectorate and
Environmental Health departments, to measure the effectiveness of the HASAW Act and the
new mechanisms of self-regulation. The authors conclude with four points:

1. Self regulation can only be effective 1if regulatory agencies are adequately resourced and

backed up by strict enforcement.
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2. General government policies of deregulation will prevent and cause a deterioration in

effective self regulation.

3. As a key measure of the performance of self regulation, published accident statistics

Indicate a failure of the new system.

4. Thus failure is particularly apparent in "sectors characterised by small firms, subcontracting,

low pay, weak trade unionism and productivity improvements." (ibid: 268)

Moreover, these points are underpinned by the assertion that Robens' reluctance to establish

excessive external enforcement or legislation for fear of encouraging 'apathy' was misplaced:

"A more significant fear, it has transpired, is that without it being 'forced' on them, many people will
simply not think about safety at all, until direct contact with death or serious injury temporarily reminds
them to take care.....the basic requirements for local self regulation of knowledge, capacity and

willingness to act will only be generated and maintained if those involved are held seriously to account

for their performance in health and safety." (1bid: 268)

Consequently, the first major assessment of the implementation of Robens and the HASAW
Act charged the new philosophy of self-regulation with failing to protect workers from

deteriorating safety standards and increasing industrial injuries and fatalities.

Dawson and others were, however, careful to note that while the system of safety commuttees
were a crucial component of effective local regulation, considerable barriers existed to the
effectiveness of the system in non-unionised workplaces (ibid: 277). The relationship between
strong trade union organisation and health and safety performance, crucial to discussions

relating to the system of offshore satety representatives in subsequent chapters, is a central

17




concern of those researchers who have examined the impact of the Safety Representatives and

Safety Committee Regulations.

Worker Involvement in Safety

Beaumont (1979) has pointed out that prior to the HASAW Act and the subsequent
introduction of statutory safety committees, formal union participation in health and safety was
not particularly widespread: "In Britain, collective bargaining over health and safety matters
has occurred in only a few special cases." (ibid: 6) Health and safety matters tended to be
covered by informal or localised agreements: "There is some evidence that health and safety
questions have figured quite prominently in the bargaining activities of shop stewards." (ibid:
7) Beaumont predicts that although the new safety committees were likely to remain
consultative fora, collective bargaining over health and safety was likely to be expanded due to

the legal nights of information and inspection afforded under the HASAW Act.

Later work by Beaumont and his colleagues on the impact of the system of statutory safety
representatives (Beaumont and others, 1982 and Beaumont and Leopold, 1982) presented
findings from a survey of 51 workplaces which showed that (according to management and
workers representatives) the committees were considered to be broadly effective. The survey
indicated that the committees were indeed acting as largely consultative bodies. A clear
example of this was that they would rarely be able to take decisions which involved "large"
sums of money. But perhaps more significantly, they found communication between workers
and their representatives on the work of the committees to be unsatistactory in comparison to

other trade union matters. In attempting to explain this phenomenon, the authors argue that
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local union representatives and their members are less concerned with acting to improve health
and safety conditions than other conditions of work (see table in Beaumont and Leopold,
1982: 280). The authors also point out that Department of Employment figures indicate an
unwillingness on the part of workers to take industrial action over health and safety. An

explanation for this has echoes of Nichols (1975) description of 'forensic' understandings of

accident causation:

"the majority of employee representatives and the vast majority of employer representatives believed
that in general accidents were caused by carelessness on the part of the individual worker....If the person
who takes on the post of safety representative believes this, and further believes that they personally are
not careless, then an elitist, paternalistic attitude towards the rest of the workforce as a whole can

develop." (Beaumont and Leopold, 1982: 281)

Yet, in describing this particular barrier to effective representation as a problem which can be
located 1n the attitudes of individual safety representatives, the authors expose themselves to
criticism for adopting an individualist rather than collectivist analysis. A concluding comment
that: "There 1s some evidence from the safety commuttees that they can be and sometimes are
being dominated by senior managers and technical experts" (ibid: 282), alludes to problems
which may be inherent in the character of employee/employer relations in the workplace, and
one wonders if this research might have been more fruitful if the impact of unequal power

relationships on safety committees had been more fully explored.

Other observers have used analyses which place the power relationship between workers and
managers at their core. Glendon and Booth (1982) point out: "the degree of management

support or opposition to worker participation is likely to be an important factor...." (ibid: 23)
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and "it remains the case that economic and business criteria are crucial factors in shaping the

degree of participation in health and safety." (ibid: 23) Their assessment is that: "Safety

committee operation as an effective method for significantly improving health and safety in

Britain remains to be proved." (ibid: 22)

Codrington and Henley (1981) argue that workers are ultimately seen by the Robens

committee as the subjects of a new safety regime who must accept responsibility for taking

precautions and complying with safe working practices:

"Encouraging workers to obey safety rules and to be cautious in hazardous situations seems unlikely to
alter construction workers priorities, since it leaves unchallenged the methods of working which give

rise to and encourage unsafe working practices." (ibid: 303)

It was this point that the authors argued was the key to understanding the context for a number
of problems associated with the new system of safety committees in the construction industry.
Particular concerns focus upon:

1. An over cautious approach on the part of the HSE, whose mspectors are reluctant to
enforce SRSC regulations unless asked to do so by the trade umons or satety representatives.

2 The fragmented trade union membership and organisation on construction sites, and
related casualisation of the workforce leaves many safety representatives with "very httle

power or authority." (ibid: 308) The regulations are "effectively confined to those who are,

arguably, least likely to need or rely on such legislative provisions.” (308)
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The former point is illustrative of the same effect to that identified by Nichols (1986) when he

refers to "structures of vulnerability" This concept shows how more vulnerable groups of

workers (for example, casualised or non-unionised workers) suffer disproportionately greater
dangers at work because of their vulnerability within the social relations of production. Work
by Lee and Wrench (1980) which examined the popular claim that migrant populations
experience higher rates of industrial injury because of language difficulties, cultural differences
and poor communication with workmates is revealing here. They found that, contrary to
popular belief, migrant workers were exposed to greater danger in the workplace because they

"were represented in the more dangerous work and this alone led to the higher accident rates

for these workers." (Wrench, 1996: 4)

Coddrington and Henley characterise the process of safety management in construction sites as
a struggle between workers (using the formal recognition to influence this process granted by
the HASAW Act) and managers' assertion of the right to control methods of work. Their
conclusion 1s that the HASAW Act can only bring improvements in safety conditions for
construction workers where they are organised in trade unions. This point is significant since
safety issues tend to be resolved through collective bargaining and not through consultation.
This point 1s made in contrast to the principle underpinning Robens that safety was a matter for
consultation, and that employers and employees will both seek improvements in health and
safety conditions, since health and safety was not a matter where there was no conflict of
interest between employers and employees. As Barrett noted, some academics had argued that
"the distinction between negotiation and consultation was obsolete" (1977: 177). For her, this

was an indication that the law may not offer enough protection for some workers:
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...the fact that the law requires the employer only to consult with his employees over satety will not

prevent employees making such an issue a matter for negotiation, and even the subject of industrial

action.”" (1bid: 178)

The lack of trade union organisation in the construction industry also lead Codrington and
Henley to be pessimistic about prospects for improving conditions on sites even if safety
matters were to become assimilated into the bargaining process. They make the point that
poor standards of safety may even be legitimised by weak safety monitoring structures. The
argument here is that employers can point to their safety committees for evidence of their
concern with safety matters and fulfilment of legal obligations, but at the same time, poor trade
union protection may marginalise workers within these structures. This is an important point

that will be returned to in detail in later chapters in the context of the offshore o1l industry.

Latterly, the work of David Walters and colleagues has established a positive link between
strong trade union organisation and the effectiveness of safety committees in improving safety
performance in the UK (Walters and Gourlay, 1990), and also in comparative research 1n

Europe (Walters and others, 1993). This point, generally applied in relation to employers

health and safety performance is commonplace in the literature (for example, Caldwell and
others, 1980, Clutterbuck, 1980, Walters, 1993). Indeed, according to Nichols (1990), it was
the comparative strength of the trade union movement in Britain in the 70s and not the

HASAW Act per se which was the key factor in improving the safety performance of British

industry.
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One particularly well established aspect of the positive intervention of the trade unions has
been the delivery of TUC and individual union organised training for safety representatives (see
Department of Employment, 1978). Woolfson (1995a) notes that two hundred thousand
safety representatives have attended TUC organised training courses. Woolfson notes that

satety representatives training has become increasingly more important,

"at a time when modern safety management requires that workforce representatives have more extensive
and sophisticated training if they are able to make a contribution in the form of independent audit of

increasingly complex safety assessments." (ibid: 31)

A study by Walters (1987) of the printing industry also demonstrates that the understanding
and commitment of safety representatives of health and safety matters is crucial to effective
safety management. Yet these are factors that trade unions are intimately involved 1n, since

they are:

"__most closely associated with experience of [trade union] training in health and safety and, to some

extent, [training] is therefore associated with employers' willingness to honour the rep resentatives legal

rights of time off." (ibid.: 48).
Despite in a major set back in 1995 when the government grant which supported TUC training

for safety representatives was abolished, and despite a series of deregulatory and anti-trade

union pressures, the TUC have sustained this role as major training providers (Nichols, 1997).
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Regulating Safety and Strategies of Enforcement

In her examination of the impact of the Robens philosophy and the HASAW Act on the
regulation of health and safety in the workplace, Hutter's 1993 piece focused upon Robens'
‘emphasis upon employees as participatory rather than passive agents in the workplace"
(Hutter, 1993: 452) and the Act's twin objectives in this respect: firstly, that employees be
involved in consultation processes over health and safety matters; and secondly that health and
safety inspectors were to devote their attention to employees as well as employers (prior to the
act, inspectors were expected to deal with employers exclusively) and a that a tripartide system

of health and safety regulation should evolve.

Hutter's study of the implementation of the new regulatory regime by two inspectorates, the
Factories Inspectorate and the Railways Inspectorate found that whilst contact between
inspectors and managers remained high, the higher level of contact between inspectors and
workers than was evident prior to the introduction of the HASAW Act had not been achieved.
The importance of higher level of contact between inspectors and workers had been stressed
by Robens. For Hutter, one problem lay in the co-operative, accommodative approach taken
by inspectorates to seek employers compliance with the legislation. This had the effect of
excluding workers from the process: "Not only have those enforcement relationships tended to
be biparthide, but their consensual nature had not easily allowed for the introduction of the
employee/employer relationship." (ibid: 465) Thus, "the traditional separation of occupational

health and safety issues from industrial relations has doubtless proved another obstacle to the

implementation of the Robens recommendations” (ibid: 465).
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Although Hutter does not specifically identify inadequacies in the Robens philosophy, this
piece of work identifies endemic problems in the system of health and safety inspection based
on a ‘compliance strategy'. As part of the Oxford Centre for Socio-legal studies, the work of
Hutter and her colleagues® had, in contrast with Hutter's article discussed above, the effect of
providing a rationale for regulatory agencies to "act as consultants rather than policemen"
(Pearce and Tombs, 1990). The principle theoretical theme of this work was that the most
etfective way to ensure compliance is by a co-operative, non-adversarial approach, and in this
way employers had to be encouraged to comply with their legal duties. This, of course 1s an
approach which is very much in line with Robens philosophy. The main arguments 1n this
thesis are perhaps best summed up in a debate between Hawkins (1990 and 1991) and Pearce

and Tombs (1990 and 1991) conducted in the pages of the British Journal of Criminology.

Hawkins's arguments are concerned with protecting the relationship between the regulator and
the regulated. It is his contention that "the regulatory agency needs the co-operation of

regulated business" (Hawkins, 1990: 458) for a variety of reasons. Not least of those reasons

is the dependency of the regulatory body upon the regulated to provide specialised or unique

they may lose the co-operation of those they regulate and damage the possibility of effective

regulation. So, for example,

"One consequence of a more punitive enforcement strategy might well be to imbalance this relationship

and lead to businesses withdrawing their co-operation to some degree which in turn might perversely

3 For a summary of the Centre's research agenda, see Centre for Socio-legal Studies, 1983, for examples of
work that emerged from the centre, see Hawkins, 1983 and 1984, Hutter, 1986, and Richardson and others,

1983
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lead to an increase in the incidence of the events and problems which the regulatory agency is trying to

control." (1bid: 458)

Hawkins's reasoning is also related to the assumption that corporate violations are committed
by a minority of 'bad' apples. For Pearce and Tombs, the problem lies much deeper than this.

Their critique of the compliance school has at its centre a key point on the theorisation of

corporate behaviour: that corporations are amoral calculators. Thus,

"...the claim that certain corporations can do anything other than attempt to maximise long term
profitability 1s theoretically untenable. Even if a corporation wished to act with a primary commitment

to social responsibility, this would entail 1gnoring the very rationale of the corporation and the nature of

the existing economic system." (1990: 425)

What is important for Pearce and Tombs is that regulatory strategies must be considered within
this context. The poverty in the analysis of those who promote compliance strategies lies in
the assumption that we should expect corporations to attempt high standards of behaviour

simply because it is in the long term interests of the corporation to do so.

For example, it is claimed by the compliance school that most organisations are:

"suided by some conception of long term interest. They are concerned about their reputations n the

market place, mamtaining smooth labour relations, preventing lawsuits, and avoiding the stigma of

being labelled a socially irresponsible lawbreaker” (Bardach and Kagan, 1982 quoted in Hawkins,

1990: 458).
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In other words, a type of enlightened self interest' will act to prevent violations of the law.

Thus analysis rests upon the assumption that organisations are highly logical, rational thinkers.
Of course, in the sense that organisations have highly logical and rational goals, and present
themselves to the outside world as logical and rational, this is true (Pearce and Tombs, 1997).
In the context of the arguments proposed by the compliance school', the assumption that
organisations are 'rational' actors establishes (theoretically at least) the potential for
orgamisations to act 'morally'. For Pearce and Tombs, the issue of whether corporations act
rationally and morally or not in this way is somewhat redundant, since: "....there are no

coherent reasons in support of the claim that corporations can act according to a rationale

other than profit maximisation...." and it is

"....crucial to understand the particular economic, political and legal conditions within which such

calculations are made, so that the balance of class forces 1n particular and the extent and nature of other

external pressures upon corporations in general must be taken into account." (86).

Thus, arguments which attribute corporate violations to the minority of ‘bad' apples or to
immoral/deviant behaviour miss the point somewhat (for a another version of this position, see
Braithwaite and Fisse, 1983). As we have seen earlier in this chapter, in the context of the
Robens approach, such analyses do not take account of the tendency of orgamisations to
change strategies, to cut expenditure on health and safety, or to intensify productive demands
under certain market conditions. A common symptom of this is that corporations are pushed,
by market pressures, Into committing criminal acts (violations of health and safety law). In

many cases, such strategic changes may even be essential to the very survival of the
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Organisation in question. Therefore, it is perhaps a little naive to talk of controlling the

behaviour of a minority of bad apples, when as Pearce and Tombs argue, the problem is rooted

In the structure of capitalist social relations.

A related theme (that the regulation of safety cannot be separated from the external pressures

of the market) is one which has been the focus for a significant body of research in the early

nineties. This literature is reviewed in the following section.

A Critical Agenda

A significant part of 'critical' work on regulation and the role of the law has, perhaps
unsurprisingly, emerged from the trade union movement, workers' organisations and pressure
groups (Foley, 1990, Bergman, 1991 and 1994, Dalton, 1991, Moore, 1991, James, 1993 and
Woolfson, 1995a). Woolfson examines the extent to which the deregulation programme
followed by successive Conservative governments has had the effect of dismantling the UK
system of health and safety protection for workers. He outlines how a series of attacks on the
HSE, including: "imposed budgetary cuts, market testing, reduced inspections and a staft
recruitment freeze" (1995a: 16), together with a generalised weakening of enforcement
strategy, have significantly reduced their ability to act as regulators. Moreover, the DTI's

deregulation initiative has had the direct effect of undermining the legal standard of 'reasonable

practicability’, the standard of safety provision all employers have to ensure.

The author argues that despite this rather depressing picture which has taken Britain close to a

"health and safety regime that owes more to laissez-faire 19th century attitudes on the part of
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employers." (ibid: 32), the government has been unable to launch a "full scale legislative
assault." (ibid: 2) Thus, Woolfson argues, 1t 1s now possible for the trade union movement to
argue for a different agenda: "one that demands that employers take more, rather than less,

responsibility for the welfare of their employees and that where they fail to do so, they should

sufter appropriate penalties." (ibid.: 2)

Similarly, Dalton's 1991 pamphlet sets out a campaigning agenda for workers and their trade
unions which draws on a growing body of empirical evidence on workplace hazards and places
this within the political context of Conservative governments' concerted deregulatory
strategies. For Dalton, a particularly useful focus for the struggle for health and safety rights
has been Europe: "It is very doubtful whether we would have had any major new health and

safety law in the UK in the past ten years had we not been a member of the European

Community." (1991: 20)

James's work on the European legal dimension also argues that Europe has proven a relatively
positive force for the securing of health and safety rights in the UK. He points out that article

118A of the Treaty of Rome (which gave the European Commission authority to take action In

respect of health and safety matters) has

"undoubtedly encouraged a dramatic increase in the scale of EC legislation on health and safety at work,

both in terms of the number of proposals put forward and the speed with which these have been

adopted." (1993: 5)

29




However, the author does note that some member states have seen a deterioration of their own

national standards since EC harmonisation can have the effect of driving standards down as

Germany have suffered due to "downward harmonisation " (1bid: 7)

Another significant development is the emergence of the Framework Directive for the

harmonised statutory system of health and satety regulation. Although the Framework
Directive 1s likely to introduce more specific duties and standards that employers must comply
with, and should be welcomed, there is little provision for the enforcement of these regulations.
The varying standards of health and safety protection and enforcement between European
member countries, and the fact that the UK record on enforcement is actually better than some
other member states means that it is unlikely that the Commission will bring proceedings

against the UK government for a lack of enforcement. This leads us to the conclusion that:

"...the UK need not feel under any obligation to improve the resources available to the HSE for
enforcement, despite the fact that mspectors are in the process of acquiring a vast new body of law to

enforce as a consequence of the Framework Directive itself and the various directives adopted under its

umbrella." (ibid: 33)

Thus, James also proposes a campaigning agenda which focuses upon weaknesses associated

with the enforcement of legislation and includes demands that: companies disclose certain
types of health and safety information; an EC directive on enforcement of health and safety law

be passed; workers' involvement in health and safety at a workplace level be strengthened;
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funding for the HSE should be increased; and raising the punitive measures used against those

employers breaching health and safety law.

The penalising of employers for breaches of health and safety law 1s the central concern of
Bergman's work (1991 and 1994). He concentrates on the failure of the legal system to bring
successful prosecutions in cases where workers are killed in the workplace. In his first report

(1991), Bergman's starting point is that, according to the HSE, over 70% of workplace deaths

are the fault of management, yet,

"this violence 1s rarely defined in the vocabulary of the criminal justice system. No criminals are

caught; workers are never considered the victims of assault, battery or manslaughter, but simply of
‘accidents.! There are no police investigations, no crown court trials, and no sentences of imprisonment
in such cases. Companies only have to face an mspector from the HSE, a half hour hearing in the

magistrates court (sandwiched between petty offences of shoplifting and pub brawls) and a fine of a few

hundred pounds. Such prosecutions are scarce in any case." (1991: 3)

Bergman documents in detail numerous cases of workplace deaths, and in doing so, exposes

deficiencies in investigation and prosecution policy and practice and inquest procedure which

have:

“allowed companies and their senior officials - however reckless they may have been, and whatever

injuries they may have caused - to escape the reach of the criminal law and the consequences of being

defined ‘criminal.”” (1991: 5)
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The same author's 1994 report develops arguments around the particular difficulties in bringing
the charge of corporate manslaughter against negligent and reckless employers. Again,
Bergman draws attention to deficiencies in the investigation and prosecution of companies
under existing law, analysing in detail a number of cases of deaths at work where there was
sutficient evidence either to charge a senior manager with the crime of manslaughter, or to
justify an immediate police investigation. Neither of these remedies were used in any case.
This evidence allows Bergman to argue for a number of reforms to the criminal justice system.
Those include: the creation of new offences relating to health and safety crimes, amendment of
the crime of corporate manslaughter to allow for aggregated responsibility, and the

introduction of tougher sentence measures.

Foley uses a similar approach to that of Bergman in drawing attention to problems faced by
workers, their families and legal representatives in attempts to bring cases against reckless and
negligent employers in the building industry. The author conducts a study of the industry
which assembles qualitative and quantitative data and argues that because of the fragmented
organisation of work on building sites, poor health and safety performance has long been
established as a consequence of sub-contracting in the industry (Mayhew and Quinlan, 1997),

and the fact that building site 'accidents' are not deemed newsworthy, the massive scale of

avoidable deaths and injuries is largely hidden from the public eye.

Foley locates the main obstacles to achieving safer building sites, not only in bias in the law,
legal procedures and legal institutions, but also in the widespread casualisation of the
workforce who remain unprotected in an industry which 1s particularly prone to ‘corner-

cutting”: "Since a building firm's biggest variable cost will be labour, it is not surprising that
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companies seek to push their workers as hard as possible and are tempted to cut corners on

safety." (1990: 4) Thus,

“the deterrent effects of such [corporate manslaughter] prosecutions, particularly if they lead to the
imprisonment of negligent employers, would be considerable. But a reform of the building industry

itself 1s needed to make building sites safer places in which to work.” (1ibid: 23)

Thus location of the problem of ensuring employers comply with health and safety duties within
the way in which building work is organised has similarities with Moore's contribution to the
literature (1991). Moore examines the creeping casualisation of the organisation of work in a
number of industries and, in the context of a deregulated economy and the reassertion of the
supremacy of the market, describes the result as "cash-nexus carnage." As many before him
did (for example, Nichols and Armstrong, 1973, Carson, 1981), Moore sees the intensification

of increasingly unfettered markets as the greatest threat to the health and safety of workers:

"Apparently, when 1t comes to the disbursement of harm, the market does not discriminate. Rather, the
blind pursuit of self interest and the fetish of 'competition at any price' has a universal cost in safety

terms; and importantly a negative welfare outcome, as workers and the public alike bear the cost
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