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HER HONOUR: ANISLAMIC CRITIQUE OF THE RAPE
PROVISIONS IN PAKISTAN'S ORDINANCE ON ZINA

ASIFA QURAISHI

INTRODUCTION

When the Western world encounters Islamic law, it tends to
misunderstand and misrepresent it, often drawing conclusions which
belittle the Shariah. These misrepresentations constitute a disservice to
Islam and its rich legal heritage. It is far worse, however, when because
of these misrepresentations or because of any other reasons Muslims
themselves tend to misunderstand or misapply their own Islamic law.
This, unfortunately, seems to have occurred in Pakistan in the case of
"The Offence of Zina (Enforcement of Hudood) Ordinance, No.VII of
1979" (hereinafter referred to as the Ordinance on Zina) and its
application to rape cases.

It is well known that the Qur'an declares extramarital sex, zina, both
a sin and a criminal offence. It is also well known that the Qur'an's
requirements to prove zind are extremely stringent: four eyewitnesses to
the act are required and any number less than four are punished for
slander. The Ordinance on Zina of 1979 follows this Shari ah guidance,
setting forth zina as a prosecutable crime upon proof of four eyewitnesses.
But it also includes "zina-bil-jabr" ("zina by force") or rape, under the
same statute, thus also requiring four eyewitnesses to prove a rape assault.
Is this the Shariah law on rape? As this article will demonstrate, a careful
examination of Islamic law indicates that Pakistan may have unwittingly
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misapplied Islamic law in its own Ordinance on Zina, ironically leading
to injustices which the Shari ah seeks to avoid.

Rape was never treated as a subcategory of zina in the traditional
Shari ah texts. Where it does appear is in two completely separate legal
categories: the laws of Airabah (violent taking) and jirah (wounds). Thus,
the violent nature of rape, which is quite different from the act of zina
committed by the consent of the two parties, is recognized in the Shari ah
as the crime of a different category. This is evident from the fact that rape
is considered one of the violent acts which fall under the category of
hirabah. As a consequence, the crime of rape as hirabah is prosecuted
according to normal evidentiary rules and four eyewitnesses are not
required. Moreover, the Shariah goes even further. Recognizing the
physical harm resulting from rape, it provides a civil remedy to the victim
in the form of financial compensation for jirah.

Pakistan's 1979 Ordinance on Zina, however, does not draw from this
Islamic legal heritage of hirabah and jirah. Instead, it subsumes rape as
a type of zina ("zina-bil-jabr"), resulting in a misapplication of the
stringent Islamic evidentiary rules for zina to a category of crime never
meant to be included under it. Moreover, the above Ordinance's section
on rape reads more like the old British common law than the Shariah
from which it is supposed to be derived. The language of the "zina-bil-
jabr" section is virtually identical to the British common law rape statute,
the criminal law in Pakistan before the promulgation of the Hudood
Ordinances. This is an unfortunate backward step in legal evolution. As
legal scholars in the West have recently realized, Western treatment of the
crime of rape is built on the ancient notions of women as property rather
than perceived as violent assault which it is. Even now, legal reformers
in places like the United States are struggling to update the law of rape to
fit with the current notions of decency and personal autonomy. The
Shari ah, on the other hand, recognized rape centuries ago not as a taking
of male property but rather as a seriously violent act of hirabah, and thus
attached grave punitive consequences upon its conviction. Moreover, the
Shari ah provisions of jirah provide rape survivors with a civil remedy for
their ordeal, reflecting the personal hurt caused by rape in addition to the
fact that it is regarded as a criminal offence to the state.

This article critiques the Pakistan Ordinance on Zina in light of the
traditional Shari ah treatment of zina, with special attention to the crime
of rape. It concludes with a suggestion as to how Pakistan might amend
its Hudood Ordinances to reflect the true Islamic law rather than
inappropriately importing inferior common law provisions in place of the
Shari ah laws on rape based on justice. With the suggested amendments,
Pakistan's law of rape could stand as a positive example of Islamic law in
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the modern world, a law which — contrary to popular Western
perceptions — firmly seeks to affirm and protect the autonomy of women.

CRITIQUE OF THE ORDINANCE ON ZINA

A. The Ordinance on Zina and its Application in Pakistan

In 1977, under President Zia-ul-Haq, Pakistan enacted the "Hudood"'
Ordinances, ostensibly to bring the laws of Pakistan into "conformity with
the injunctions of Islam".? These Ordinances, setting provisions for crimes
such as theft, adultery, slander, and alcohol consumption, became
effective in February 1979.> The "Offence of Zina (Enforcement of
Hudood) Ordinance, VII of 1979" criminalizes "zina", or extramarital
sexual relations. The Ordinance states:

A man and a woman are said to commit 'zina' if they wilfully have sexual
intercourse without being validly married to each other.

Zina is liable to hadd [punishment] if

(a) it is committed by a man who is an adult and is not insane with a
woman to whom he is not, and does not suspect himself to be married;
or

(b) it is committed by a woman who is an adult and is not insane with a
man to whom she is not, and does not suspect herself to be married.*

Under its heading of zina, the Ordinance includes the category "zina-
bil-jabr" ("zina by force") which lays out the definition and punishment
for sexual intercourse against the will or without the consent of one of the
parties. The section pertaining to the crime of rape, as zina-bil-jabr,
states:

A person is said to commit zina-bil-jabr if he or she has sexual intercourse
with a woman or man, as the case may be, to whom he or she is not validly
married, in any of the following circumstances, namely:-

a) against the will of the victim;

b) without the consent of the victim;

¢) with the consent of the victim, when the consent has been obtained by
putting the victim in fear of death or of hurt; or
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d) with the consent of the victim, when the offender knows that the
offender is not validly married to the victim and that the consent is
given because the victim believes that the offender is another person to
whom the victim is or believes herself or himself to be validly married.

Explanation. — Penetration is sufficient to constitute the sexual intercourse
necessary to the offence of zina-bil-jabr.

Zina-bil-jabr is liable to hadd if it is committed in the circumstances
specified [above].?

Finally, the Ordinance lays down the evidence required to prove both
zina and zina-bil-jabr:

Proof of zina or zina-bil-jabr liable to hadd shall be in one of the following
forms, namely:-

a) the accused makes before a court of competent jurisdiction a
confession of the commission of the offence; or

b) at least four Muslim adult male witnesses, about whom the court is
satisfied, having regard to the requirements of tazkiyah al-shuhood
[credibility of witnesses], that they are truthful persons and abstain
from major sins (kabair), give evidence as eyewitnesses of the act of
penetration necessary to the offence.®

The placement of rape as a subcategory of zina in the Ordinance has
raised questions about the justice of the Islamic law as embodied in the
provisions of this Ordinance. That is, cases have arisen in which a
woman's charge of zina bi'l-jabr fails for lack of four witnesses; moreover,
when force is not proven, sometimes it is concluded (especially if a
pregnancy results), that the intercourse was, therefore, committed with the
consent of the parties. Since pregnancy clearly indicates that sexual
intercourse took place, and for sure the pregnant woman was certainly one
party in the act, the woman who was, in fact, the victim of the brutal
offence of rape is charged with zina.

Some significant cases were widely reported in the Western press.
For example, in 1982, fifteen-year-old Jehan Mina became pregnant as a
result of a reported rape. Lacking the testimony of four eyewitnesses that
the intercourse was in fact rape, Jehan was convicted of zina on
the evidence of her illegitimate pregnancy.’” Her child was born in prison.®
Later, a similar case caused public outcry and drew public attention to the
new law. In 1985, Safia Bibi, a sixteen-year-old nearly blind domestic
servant reported that she was repeatedly raped by her landlord/employer
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and his son, and became pregnant as a result. When she charged the men
with rape, the case was dismissed for lack of evidence, as she was the only
witness against them. Safia, however, being unmarried and pregnant, was
charged with zina and convicted on this evidence.” Short of conviction,
women have also been held for extended lengths of time on charges of
zina when they alleged rape.'” For example, in July 1992, Shamim, a
twenty-one-year-old mother of two complained that she was kidnapped
and raped by three men in Karachi. When a rape complaint was lodged
against the perpetrators, the police arrested Shamim instead, and charged
her with zina, and the perception is that this was done because the family
of the victim did not or could not bribe those who mattered. The police
held her in custody for six days, during which she reports that she was
repeatedly raped by two police officers and a third unnamed person."
There have been numerous reports of such custodial rapes.'

Police action and inaction in rape cases in Pakistan have in fact been
widely reported as an instrumental element to injustice. There is evidence
that police have deliberately failed to file charges against men accused of
rape, often using the threat of converting the rape charge into a zina
prosecution against the female complainant to discourage women from
reporting.” Whenever the perpetrator of this offence is a police officer
himself, the chances of pursuing a case against him are nearly non-
existent. Shahida Parveen faced this very situation when she reported that
in July 1994 two police officers broke into her house and locked her
children in a room while they raped her at gunpoint. A medical
examination confirmed that she was raped by more than one person, but
the police refused to register her complaint.'*

Cases such as these resulting from the unfortunate misapplication of
the Ordinance on Zina are widely reported in the Western media."”” The
issue is now a primary topic in global women's and human rights
discussions,'® and is a primary argument in accusations that Islam and its
Shariah lead to oppression of women. The resulting global debate and
propaganda surrounding it, however, rarely addresses the central question:
What is the Islamic law of rape? Any real substantive analysis of the zina
bi'l-jabr law and its application must first approach it from this framework
— the same framework upon which the law is supposed to be based. This
article will, therefore, ask the critical question: Does Pakistan's Ordinance
on Zina accurately articulate the Islamic law of rape?

B. Law of God: The Qur'an on Zina

As pointed out earlier, the Pakistani Ordinance on Zina subsumes
rape — as zina-bil-jabr — under the general law of unlawful sexual
relations. To analyze the appropriateness of this categorization, we must
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first analyze the Islamic law regarding zina. The preamble of the Pakistan
Ordinance on Zina states that it is enacted "to modify the existing law
relating to zina so as to bring it in conformity with the Injunctions of the
Holy Qur'an and Sunnah"."” Indeed, the term zina itself appears in the
Qur'an. Sounding a general warning against the dangers of adultery, the
Qur'an states: "And do not go [even] near fornication (zind) as it is
immoral and an evil" (17:32)"® Elsewhere, the Qur'an more specifically
sets out actual legal prescriptions criminalizing illegal sexual relations:

The adulteress and adulterer should be flogged a hundred lashes each, and
no pity for them should deter you from the law of God if you believe in God
and the last day; and the punishment should be witnessed by a body of
believers (24:2).

Following this definition of the offence are extremely strict evidentiary
rules for the proof of such a crime:

Those who defame chaste women and do not bring four witnesses should be
punished with eighty lashes, and their testimony should not be accepted
afterwards, for they are profligates (24:4)"

Thus, after criminalizing extramarital sexual relations, the Qur'an
simultaneously attaches to the prosecution of this crime nearly
insurmountable evidentiary restrictions: four eyewitnesses are required to
prove a charge of unlawful intercourse.”

Islamic jurisprudence further interprets the evidentiary rules laid
down by the Qur'an to establish the charge of zind— quadruple testimony
affirming the actual act of sexual intercourse, and nothing less.*' This
interpretation is based on a hadith of the Prophet Muhammad (peace be
on him). According to this sadith, after a man persisted in confessing to
adultery, the Prophet (having turned him away to avoid hearing the
information several times before), asked several specific questions to
confirm that the act had truly been performed.”> Moreover, the Islamic law
of evidence requires the witnesses to be mature, sane, and of upright
character.”” Furthermore, if any eyewitness testimony was obtained by
violating a defendant's privacy, it is inadmissible.” And lastly, according
to The Hedaya, a key reference work of Hanafl jurisprudence and a
prominent legal work which has been the major source of Muslim law in
India,” even a statute of limitations is set for charging someone with
zina’*

Why should there be so many evidentiary restrictions on a criminal
offence prescribed by God? Muslim scholars posit that it is precisely
to minimize worldly punishment for this sin. That is, it is clear from
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the Qur'anic prohibition of zing that extramarital sex is a serious
transgression against the law of God, but the evidentiary hurdles dictate
that the role of the state in prosecuting this crime in the worldly realm
should be quite limited. Conviction is limited to only those cases where
four individuals actually saw the sexual act to have taken place. In
essence, the crime will realistically be punished only if the two parties are
committing the act in public and are naked. That is, even if four witnesses
saw a couple having intercourse, but, for example, under a cover, this
testimony would not only fail to support a zina charge, but these witnesses
would also be liable for slander.”’” Thus, while the Qur'an clearly
condemns extramarital sex as an evil, it authorizes the Muslim legal
system to prosecute someone for committing this crime only when it is
performed so openly that four people can see the culprits without invading
their privacy. As a result, zina is prosecutable by the state only when it is
a public act of indecency.”® As Cherif Bassiouni puts it, "the requirement
of proof and its exigencies lead to the conclusion that the policy of the
harsh penalty is to deter public aspects of this form of sexual practice".”

This analysis is consistent with the tone of the Qur'anic verses which
immediately follow the verses on zina quoted above. After the verses
establishing the crime and the attendant standards of proof, the Qur'an
states:

Those who spread lies were a clique among you. Do not think it was bad for
you: In fact it has been good for you. Each of them will pay for the sin he
has committed, and he who had greater share (of guilt) will suffer grievous
punishment.

Why did the faithful men and women not think well of their people when
they heard this, and (say) "This is a clear lie"?

Why did they not bring four witnesses (in support of their charge)? And
since they did not bring the four witnesses, they are themselves liars in the
sight of God.

Were it not for the grace of God and His mercy upon you in this world and
the next, you would have suffered a great affliction for the false accusation.

When you talked about it and said what you did not know, and took it lightly
— though in the sight of God it was serious —

Why did you not say when you heard it: "It is not for us to speak of it? God
preserve us, it is a great calumny™"!

God counsels you not to do a thing like this, if you are believers (24:11-17).
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The Qur'an's call to respond to charges of sexual misconduct with "it is not
for us to speak of" echoes the /hadith in which the Prophet Muhammad
(peace be on him) was reluctant to take even a man's confession of
adultery.”® The Qur'an contemplates a society in which one does not
engage in publicizing others' sexual indiscretions.

Placing these Qur'anic verses into context will further emphasize the
importance of this concept in Islamic law, and in particular, its close
connection to the dignity of women. The verses setting forth the crime of
zind and the accompanying verses denouncing public discussion of the
matter were revealed just after the famous "Affair of the Necklace", in
which the Prophet Muhammad's wife, "A'ishah, was mistakenly left
behind a caravan in the desert when she went looking for a lost necklace.”
She returned with a young single man who saw her and gave her a ride
back to the camp. Rumours of "A'ishah's time alone with this man spread
quickly throughout the small town of Madinah, until the above verses
finally ended the gossip. Thus, the very revelation of these verses was
prompted by an incident involving attacks on a woman's
dignity — “A'ishah's honour. Indeed, the verse setting forth severe
punishment for slander is directed specifically against charges impugning
awoman's chastity. It says: "Those who defame chaste women, and do not
bring four witnesses, should be punished with eighty lashes, and their
testimony should not be accepted afterwards ...." (24:4. Emphasis added).
It is significant that men have not been directly and specifically mentioned
here, which shows the importance given to protecting the honour and
good reputation of women. (This, however, does not detract from the fact
that in Islamic law defaming men is also a sin and calls for the same
punishment.)

Why, one might ask, is the focus on women? Looking at the issue
from a cultural perspective, this focus is not surprising. In nearly every
culture of the world, women's sexual morality appears to be a particularly
common subject for slander, gossip, and insult.*> The tendency of
patriarchal societies, in fact, is to view a woman's chastity as central to the
honour of her family, especially of the men in her family. For example,
under the British common law (the law in Pakistan before the Hudood
Ordinance), rape was a crime punishable against men, to be lodged by the
husband of the woman, against the man who violated her.*> The woman's
place in the common law of rape was apparently on the sidelines of a
prosecution by her husband against her rapist. Similarly, personal revenge
against women suspected of some sort of infidelity or some other social
embarrassment manifested in such acts as "honour killings"** or "bride
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burnings" also depicts an attitude that women's honour is the dispensable
property of others.

The Qur'an, however, has harsh words for such attitudes towards
women's autonomy and violent action against them based solely on
suspicion without due judicial process or proof. As if anticipating the
suspicious tendencies of society, the Qur'an first establishes that there is
to be no speculation about a woman's sexual conduct. No one may cast
any doubt upon the character of a woman except by formal charges, with
very specific, secure evidence (i.e. four eyewitnesses to actual intercourse)
that the woman is disrupting public decency with her behaviour.® If such
direct proof does not come by, then anyone engaging in such a charge is
subject to physical punishment for slander. For even if the information is
true, any witness who is not accompanied by another three will be
punished for slander.”® As for the public at large, they must leave her
alone, regardless of the outcome. Where the public refuses to perpetuate
rumours of zina, responding instead that: "it is not for us to speak of”
(Qur'an, 24:16-17), the tendency to suspect the honour of women without
proofloses force. In the face of any hint of a woman's sexual impropriety,
the Qur'anic response is: Walk away. Leave her alone. Leave her dignity
intact. The honour of a woman is not someone else's property; it is her
fundamental right.

Pregnancy as Proof of Zina?

Given the Qur'an's strict standard of proof for a zina case, one might now
wonder whether the conviction of women like Jehan Mina and Safia Bibi
for zina on the evidence of their pregnancy alone®’ could be justified by
Islamic law. As it turns out, in traditional Islamic jurisprudence, the
majority opinion — including that of the Hanafi and Shafi'1 schools of
law®® — is that pregnancy is not sufficient evidence alone to prove zina,
based on the fact that the Qur'an specifies nothing less than four
eyewitnesses, and the fundamental principle of Islamic criminal procedure
that the benefit of doubt lies with the accused.*

A minority of Muslim scholars have held that pregnancy does amount
to the proof of illegal sexual relations if the woman is unmarried and has
not claimed rape. Malik, and reportedly also Ahmad ibn Hanbal, for
example, considered unmarried pregnancy prima facie a sufficient
evidence of zina* This opinion is based in large part on the reported
positions of the three famous caliphs, *Umar ibn al-Khattab, ‘Uthman ibn
‘Affan, and 'Ali ibn Abi Talib, that "adultery is public when pregnancy
appears or confession is made".*' The difference of opinion is also due to
differing interpretations of the role of circumstantial evidence in hudid
cases.” The rationale that "adultery is public with pregnancy" causes some
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practical problems which the majority view (viz. that pregnancy alone
does not prove zind), avoids. For example, it does not take into account
the modern medical advancements such as artificial insemination, which
might be an alternative explanation for pregnancy, not to mention pure
force. More substantively, it unfairly places the burden of proof upon
women — especially raped women — who were unlucky enough to have
become pregnant. Forced to prove that the intercourse was nonconsensual
in order to avoid a zina prosecution, a woman is automatically put in the
position of defending her honour against accusations which do not meet
the Qur'anic four-witness requirement. This unfairness does not seem to
be supported by the spirit of the Qur'anic verses which discourage
presumptions about a woman's sexual activity by insisting that no
presumptions be made about women's sexual activity without four
witnesses to the actual act.” When the pregnancy resulted from rape rather
than adultery, the injustice resulting from the view that pregnancy alone
proves zind becomes even more patent: pregnant rape victim is forced to
defend herself against a zina prosecution, whereas her rapist escapes
suspicion and criminal prosecution altogether.

Pregnancy is something which only applies to women. If pregnancy
alone constitutes sufficient evidence of zin 4, the result seems to ignore that
the very purpose of the verses on zina is to protect women's honour. As
discussed earlier, women tend to be more vulnerable to suspicion and
accusation, and the Qur'an addresses this susceptibility directly by
enjoining any charges against women without solid proof.** If pregnancy
is allowed as sufficient proof of zin4, a pregnant adulteress or rape victim
might be convicted without any testimonial proof, while her adulterous
partner or rapist escapes punishment with his reputation intact. The
woman-affirming spirit of the verses on zin4 is lost.

C. Drafting Mistakes in the Ordinance on Zina

1. Rape as a Type of Zina

As we have seen, the Qur'anic verses regarding zing do not address the
concept of nonconsensual sex. This omission is a logical one. The verses
on zina establish a crime of public sexual indecency. Rape, on the other
hand, is a very different crime. It is a reprehensible act which the society
has an interest in preventing whether or not it is committed in public.
Therefore, rape does not logically belong as a subset of the public
indecency to the crime of zin4. Unfortunately, however, the Ordinance on
Zina seems to run exactly counter to this Qur'anic omission and it includes
zina-bil-jabr (zina by force) as a subcategory of the crime of zina.*
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Where did the zina-bil-jabr section in the Ordinance come from, then,
if it is not part of the Qur'anic law on zing? We will see later that in
Islamic jurisprudence addressing zina, there is significant discussion of
whether there is liability for zing under duress.*® But the language of the
zina-bil-jabr section in the Pakistani Ordinance does not appear to be
drawn from these discussions. That is, it is not presented as an exception
to zind in the case of duress. Rather, the language of the zina-bil-jabr
section is nearly identical to the language of the old common law of rape
in Pakistan, the borrowed British criminal law in force in Pakistan before
the Hudood Ordinance. Specifically, the old common law rape statute in
Pakistan reads:

A man is said to commit "rape" who, except in the cases hereinafter
excepted, has sexual intercourse with a woman under circumstances falling
under any of the following descriptions:-

First — Against her will.
Secondly — Without her consent.

Thirdly — With her consent, when her consent has been obtained by putting
her in fear of death, or of hurt.

Fourthly — With her consent when the man knows that he is not her husband,
and that her consent is given because she believes that he is another man to
whom she is or believes herself to be lawfully married.

Fifthly — With or without her consent, when she is under [fourteen] years of
age.

Explanation — Penetration is sufficient to constitute the sexual intercourse
necessary to the offence of rape.*’

With the exception of the statutory rape section (under "Fifthly"), the
language specifying what constitutes rape is almost identical to the zina-
bil-jabr language under the Hudood Ordinance. Even the explanation that
penetration is sufficient to constitute the necessary intercourse is the same.
This apparent intention to retain rape as a crime under the new
Islamization of Pakistan's laws is a laudable one. But the reenactment of
the old secular law of rape under the Muslim heading of zina (as zina by
force), along with the four-witness evidentiary rule unique to zina, results
in an inaccurate application of Islamic criminal law, with devastating
consequences to victims of rape as well as to the integrity of the Shari ah.
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2. Suspicion and Zina Adjudication

Laws on rape in the West have long reflected cultural patriarchal
assumptions about female sexuality and consent. A frequent casualty in
rape trials is the rape victim's reputation as the court attempts to sort out
the issue of consent.*® This problem is exacerbated in Pakistan because the
convoluted placement of rape as part of the Ordinance on Zina encourages
the use of a woman's unsuccessful claim of rape as some sort of default
evidence of zind. Thus, there is a strong tendency to suspect any charge
of rape to be a "loose woman's" attempt to escape the punishment for
zina.* This bias also manifests itself in conclusions that a given sexual
encounter must have been consensual if there is no physical evidence of
resistance by the woman (another issue familiar to rape law reformers in
the West). Many Pakistani judgements of rape have been converted into
zina cases because there is no evidence of such resistance.” This
stereotypical concept of women presumes that if a woman does not
struggle against a sexual assault, then she must be a sexually loose woman
— justifying a conversion of the charge to zin4. This attitude unfairly
generalizes human reaction to force and the threat of violence. It also
works to the detriment of women who have been subjected to a rapist's
attack and survived only by submitting without putting up any physical
resistance.

Ironically, this is exactly the type of speculation regarding women's
sexual activity which the Qur'an explicitly condemns in the very verses
establishing the crime of zina (24:11-17). Judicial and social speculation
about women's sexual looseness clearly does not comply with the Qur'anic
admonition that "it is not for us to speak of". The intertwining of rape
with zina in the Pakistani Ordinance, however, encourages such
speculation. Rather than constituting a separate violent crime against
women, rape — under the title of zina-bil-jabr — is perceived more as a
woman's expected defence to a zina charge and thus subject to judicial
speculation.’!

3. Zinaas Ta zir

Islamic criminal law acknowledges two categories of crime and
punishment. The first, known as hudiad, encompasses crimes, the
punishment whereof is specifically articulated by God in the Qur'an and
through the Hadith. Islamic jurisprudence acknowledges, however, that
society may legislate additional crimes and punishments as needed. These
societally legislated crimes and punishments are called "taz#". Ta zir
crimes can sometimes carry much lighter evidentiary or sentencing
schemes than the hudid crimes.”® In Pakistan, when the strict quadruple
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witness standard of proof is difficult to meet, it has become increasingly
common for zing cases to be prosecuted as fa zi crimes as opposed to
hudid crimes.” The Ordinance on Zina includes a clause providing for
ta zir prosecutions of zina where there is insufficient evidence:

Zina or zina-bil-jabr liable to ta zir.

... Whoever commits zina or zina-bil-jabr which is not liable to hadd, or for
which proof in either of the forms mentioned ... [i.e. confession or four
witnesses] is not available and the punishment of gazf (slander) liable to
hadd has not been awarded to the complainant, or for which sadd may not
be enforced under this Ordinance, shall be liable to ta zir.>*

With the creation of zina as a ta zir crime, women charging rape who
cannot prove zina bi'l-jabr with four eyewitnesses find themselves open
to the possibility of prosecution for zing under the relaxed tazir
evidentiary rules (which do not require four eyewitnesses).” Thus, the
relaxed evidentiary rules of ta zir (corresponding to its lesser punishment)
open the law on zina to further manipulation by the authorities, who may
threaten a woman with prosecution for zina under fa zir evidence if there
is not enough proof to convict under Audood.

Yet this phenomenon is exactly contemplated — and prohibited —
by the Qur'an. The verse on zina which began our discussion states:

Those who defame chaste women, and do not bring four witnesses, should
be punished with eighty lashes, and their testimony should not be accepted
afterwards, for they are profligates (24:4).

As we saw earlier, this verse contemplates the possibility of adultery
charges being brought against women upon less evidence than four
witnesses, and condemns it as a grievous slander. By allowing prosecution
for zina as a ta’zir punishment, and thereby loosening the evidentiary
rules, the Pakistani Ordinance on Zirna has ironically succeeded in
contravening the very Qur'anic verse upon which it is based.* In fact, zina
is the only Aadd crime for which the Qur'an sets out a specific punishment
for not meeting its strict evidentiary rules.”’” The Qur'an thus appears to
indicate that, as in other hadd crimes, there should be no ta zir crime of
zind. That is, for this one crime, if four eyewitnesses are not produced, the
state and society must walk away and not speak of it again.™®

The Ordinance on Zina goes even further in missing the Qur'anic
injunction of all-or-nothing proof of zina. It includes a provision for
"attempt" of zina, setting for the punishment of imprisonment, whipping,
and a fine.” Again, this directly contradicts the spirit of the Islamic law
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on zina. Both the Qur'anic verses quoted above and the hadith of the
Prophet Muhammad (peace be on him) establish that unless the act was
actually committed, it is not punishable at all by the state.® There is thus
a compelling Qur'anic spirit against either a ta zi or an attempt version of
zina. Unfortunately, the Pakistani Ordinance on Zina has lost sight of the
unique status of zina as a hadd crime of public indecency and expanded
it to areas which inevitably result in injustice and discrimination against
women — the focus of the Qur'anic verses on the subject in the first place.

RAPE IN ISLAMIC JURISPRUDENCE

In this critique of the Pakistani Ordinance on Zina we have seen that the
crime of zina set forth in the Qur'an is primarily a social crime of public
indecency, and for that reason strict evidentiary standards of proof are
attached to its prosecution. We have also seen that some of the application
of the Qur'anic evidentiary standard for zing has been skewed to the
detriment of women. The subcategorization of rape under zin and the
creation of a ta zir version of zina are examples of aspects of Pakistan's
law on zina which misapplies the crime of zina as conceived in the Qur'an
and results in dishonouring and failing to protect women.

So far, we have seen that the rationale for the strict evidentiary
requirements for zin4 is the protection of privacy and especially women's
honour: unlawful sexual intercourse will be prosecuted by the state only
when it is publicly indecent. No gossip or suspicion without concrete
proofis allowed. Within the privacy of one's home, the immorality of the
act is something left between the individual and God. The same rationale
would not, however, apply to the crime of rape. In rape, public display is
not the crucial element to the criminality of the act. Rather, the attack
itself is a crime of violence whether committed in public or in private.
Rape is not consensual sexual intercourse. It is a violent assault against a
victim, man or woman, boy or girl, where the perpetrator uses sex as a
weapon. Consistent with our analysis thus far, the Qur'an does not include
any direct mention of rape under the general crime of zina. How, then,
has the Shari ah addressed the crime of rape?

A. Duress: Rape as a Negation of Intent for Zina

In their chapters on zina, Islamic legal scholars have acknowledged that
where one or more parties engaged in zind under duress, they are not liable
for zina® A hadith of the Prophet Muhammad (peace be on him)
establishes this principle: upon a woman's reporting to the Prophet (peace
be on him) that she was forced to have sex, he did not punish her, but he
did punish the perpetrator.®® Similar rulings by the Caliph "Umar ibn al-
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Khattab® and Malik® further reinforce this principle in Islamic law.
Islamic jurisprudence, in fact, devotes much attention to the concept of
duress as a negation of intent generally, thus eliminating liability for an
offence.® The application of this field of law to zina results in a thorough
analysis of liability in possible permutations of forced zina. Thus, the
Hedaya devotes several paragraphs to resolving conflicting stories
regarding a sexual encounter where one party claims it to be consensual,
and the other claims it to be otherwise.”® Matters become more
complicated where the witnesses to the encounter are of different
genders.”” There is also discussion and difference of opinion as to whether
a man can be forced to commit zing and thus not be liable for hadd
punishment.®

Thus, the discussions of forced sex in jurisprudential writings on zina
exhaustively discuss nonconsensual sex as a negation of the
requisite mental state for zina. But does Islamic law address rape as an
independent crime? As it turns out, contrary to what the Ordinance on
Zina suggests, Islamic jurisprudence has in fact not only categorized rape
as a separate criminal offence (under hirabah), but has also allowed civil
compensation to rape survivors (under jirgh). These two remedies are
addressed in turn.

B. Hirabah: Rape as a Violent Taking

Hirabah is a hadd defined in the Qur'an. It is variously translated as
"forcible taking", "highway robbery", "terrorism", or "waging war against
the state". The crime of Airabah is based on the following Qur'anic verse:

The punishment for those who wage war [yuharibima] against God and His
Prophet, and perpetrate disorders in the land is: kill or hang them, or have a
hand on one side and a foot on the other cut off or banish them from the land
(5-133).

Islamic legal scholars have interpreted this crime to be any type of forcible
assault upon a person involving some sort of taking.” It differs from
ordinary theft in that the Qur'anic crime of theft (sarigah) is a taking by
stealth whereas hirabah is a taking by force.”” (Thus, the popular
translation of the latter is "armed robbery".) Although it is generally
assumed to be violent public harassment, many scholars have held that it
is not limited to acts committed in public places.”

It is in the discussions of the crime of Airabah where the crime of
rape appears. A brief review of the Shariah descriptions of hirabah
reveals that rape is specifically included among the acts constituting
hirabah. For example, Sayyid Sabiq in his Figh al-Sunnah, a modern
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summary of the major traditional schools of thought on Islamic law,
describes hirabah as: a single person or group of people causing public
disruption, killing, forcibly taking property or money, attacking or raping
women ["hatk al-"ird"], killing cattle, or disrupting agriculture.”” Reports
about the opinions of individual scholars on the subject further confirm
the hirabah classification of rape.” For example, al-Dasiiqi, a Maliki
jurist, held that forcing a woman to have sex amounts to a commission of
hirabah.™ In addition, the Maliki jurist Ibn " Arabi relates a story in which
a group was attacked and a woman in their party raped. Responding to the
argument that the crime did not constitute hirabah because no money was
taken and no weapons were used, Ibn "Arabi replied indignantly that
"hirabah with the private parts" is much worse than 4irabah involving the
taking of money, and that anyone would rather be subjected to the latter
than the former.” Finally, the famous Spanish Muslim jurist, Ibn Hazm,
a follower of the Zahir1 school, reportedly had the widest definition of
hirabah. He defined a hirabah offender as: "One who puts people in fear
on the road, whether or not with a weapon, at night or day, in urban areas
or in open spaces, in the palace of a caliph or a mosque, with or without
accomplices, in the desert or in the village, in a large or small city, with
one or more people ... making people fear that they will be killed, or have
money taken, or be raped ("hatk al-"ird") ... whether the attackers are one
or many".”

Thus, this cursory review of traditional Islamic Shari ah shows that
the crime of rape is classified not as a subcategory of zina, but rather as a
separate crime of violence under hirabah. This classification is logical
because the "taking" is of the victim's property (the rape victim's sexual
autonomy) by force. In Islam, sexual autonomy and pleasure is a
fundamental right of both women and men.”” It is logical, then, that
Islamic law would classify the taking by force of someone's right to
control the sexual activity of one's body as a form of hirabah.” Moreover,
hirabah does not require four witnesses to prove the offence, unlike zina.
Circumstantial evidence and expert testimony, then, presumably form the
evidence used to prosecute such crimes. In addition to using eyewitness
testimony, medical data and expert testimony, a modern hirabah
prosecution of rape would likely take advantage of modern technological
advances such as forensic and DNA testing. Finally, the classification of
rape as hirabah promotes the principle of honouring women's dignity
established in the Qur'anic verses on zind. Rape as hirabah is a separate
violent crime which uses sexual intercourse as a weapon. The focus in a
hirabah prosecution would be the accused rapist and his intent and
physical actions, rather than just guessing the consent of the rape victim,
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which, as we have seen, is likely to happen if rape is classified as a type
of zina.”

C. Jirah: Rape as Bodily Harm

Islamic legal responses to rape are not limited to criminal hirabah
prosecution. The Shariah also creates an avenue for civil redress for a
rape survivor in its law of "jirah" (wounds). Islamic law designates
ownership rights to each part of one's body, and a right to corresponding
financial compensation for any harm done unlawfully to any of those
parts.* In the Shariah, this is called the law of jirzh. Harm to a sexual
organ, therefore, entitles the person harmed to specific financial
compensation under classical Islamic jirah jurisprudence.®’ Thus, each
school of Islamic law has held that where a woman is harmed through
brutal sexual intercourse, she is entitled to financial compensation for the
harm. Further where this intercourse was without the consent of the
woman, the perpetrator must pay the woman both the basic compensation
for the harm, as well as an additional amount based on diyah (financial
compensation for murder).*

Since rape could occur even without a clear threat of physical force
(i.e. thus perhaps not constituting Airabah, but nonetheless constituting sex
without consent), the categorization of rape under the Islamic law of jirah
makes logical sense. This categorization would provide financial
compensation to every victim of rape for any harm done to his/her body
as a result of the attack. Taking the analysis further, because the right to
control one's own sexual activity is a fundamental Islamic and human
right,* it could be argued that foreign invasion of one's sexual organs
against one's will constitutes a jirah harm, even where there is no physical
bruising or tearing. Modern Islamic jurisprudence and legislation might,
therefore, consider to provide that either instead of or in addition to
hirabah punishment against the rapist, a woman might also claim
compensation for her ordeal under the law of jirah.** Such financial
compensation not only symbolically emphasizes the personal nature of the
harm caused by rape, but also provides a rape survivor with the means to
seek professional counseling to work through the psychological harm
which accompanies an attack of rape.

Interestingly, Western legal discourse has only recently begun to re-
evaluate the crime of rape, and is still struggling to overcome its
patriarchal articulation of the crime. But Islamic jurisprudence offers a
unique escape from these mistakes. In addition to its hirabah treatment of
rape as a violent act, Islamic law has the unique resource of a jirah system
of established law of compensation for bodily harm to give a civil remedy
directly to rape survivors. In Western history, ancient Roman law also
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recognized compensation as a means of responding to rape, but it took a
patriarchal approach: it found that the father (or other male authority) of
the rape victim was entitled to damages because the rape implied his
inability to protect the woman.® Islamic law, with its liberating
introduction of a woman's right to own property and its affirmation of
sexual autonomy as her fundamental right, already employs an unbiased
attitude in this area of law. In fact, there is a hadith specifically directed
to transforming the early Muslim population out of this patriarchal attitude
of being paid exclusively to the males in case the honour of women for
whom they were responsible was subjected to violent transgression.
During the time of the Prophet Muhammad (peace be on him), a young
man committed zind with his employer's wife. The father of the young
man gave one hundred goats and a maid as compensation to the employer,
who accepted it. When the case was reported to the Prophet (peace be on
him), he ordered the return of the goats and the maid to the young man's
father and prosecuted the adulterer for zina.* Early Islam thus established
that there should be no tolerance of the attitude that a woman's sexual
activity is something to be bartered, pawned, gossiped about, or owned by
the men in her life. Personal responsibility of every human being for his
or her own actions is a fundamental principle in Islamic thought.

CONCLUSION: AMEND THE HUDOOD ORDINANCE
AND FOLLOW THE SHARI'AH LAW OF RAPE

We have seen that categorization of rape as a form of zing in the
Ordinance on Zina is a misapplication of the actual treatment of rape in
traditional Shari ‘ah. The brief discussion here also reveals that it would
not be difficult to amend the statutes in Pakistan to accurately reflect the
Shariah and eliminate the injustice which the existing Ordinance
represents. Traditional Islamic jurisprudence includes two very
appropriate avenues to justly respond to the crime of rape, its seriousness,
and its effect on women in particular. Modern Pakistani legislators should
take the Shariah provisions on hirabah and jirah to promulgate a
comprehensive law of rape which does not counteract the positive
honouring of women which is inherent in the Qur'anic legal verses on
zina. Thus, the section entitled "zina-bil-jabr" should be deleted from the
Ordinance. Instead, rape should be specified as a form of hirabah in the
hirabah section of the Hudood Ordinance,*” thus identifying it as a violent
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crime for which the perpetrator is subject to serious punishment.’
Legislation might also be enacted to treat rape as a case of jirah, thus
creating grounds for rape victims to receive some compensation for the
physical and psychological harm caused by rape.

These amendments would help transform the Pakistani laws into a
positive example of the sophistication with which the Shariah deals with
crime and punishment. Islamic law offers an advanced, respectful
treatment of the nature of the crimes of zing and rape and their special
impact on women. By adding new provisions in its legal codes in
consonance with this spirit, Islamic law could become, as it once was, the
legal example from which the Western world could learn a great deal.
Such examples are critically important to Muslim scholars, especially
those living in the West, who might perhaps be in a better position to
respond to Western criticisms which portray Islamic law as outdated or
inferior. As a nation which claims to be an Islamic state, Pakistan is
continuously looked upon as an example of Islamic law in the modern
world.

It might be pertinent to clarify that the purpose of this paper is not to
belittle the attempts made in Pakistan to operationalize Islamic law. Far
from that, we wish to contribute, in a positive manner, to the work that has
been done so far, and to point out whatever mistakes might have been
made in this regard. If we suggest any amendment to remove this mistake
it is precisely because of our recognition of the important role that
Pakistan plays in the world as one of the few countries who wish to bring
their laws in conformity with Islamic Law. The more faithful Pakistan is
to the true Shari ah, the more it will be possible for Muslim scholars in the
West to defend attacks on Islam and Islamic law. As we have seen, the
traditional Islamic laws on rape represent one of the most sophisticated
and advanced treatments of that crime in the world to date. Moreover, the
Qur'anic verses on zing are good examples of the basic purpose of some
of the legal prescriptions of Islam — to protect the honour of women. With
an appropriate reflection of these laws in Pakistan's legal codes, Muslims
around the world will have a valuable tool to use in their effort to
highlight the justice and other benevolent ends that Islamic law is geared
to achieve.

"It would be interesting to mention that a judgment of the Federal Shariat
Court of Pakistan has expressed the same view as that of the author of the present
article, viz. that the offence of rape should be treated under the Islamic law of
hirabah. See PLD (1989), FSC 127, 128 and 134.
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