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PREDGOVOR

Tek predstoji rad na kritickoj reviziji i demistificiranju
mitova i idecloSkih mistifikacija predrasudne, odnosno,
etnocentricne srpske i hrvatske histografije, kad je u pitanju
rekonstukcija povijesnog bica i historijskog bivstvovanja Bosne
i Hercegovine.

U jednoj neobicno kondenziranoj formi, koncentracijom na
kljucne tacke bosanskohercegovacke povijesti, iz perspektive
drzavno-pravnog diskursa, Sto implicintno a $to u eksplicitnim
formulacijama, demistificirajuci hegemonisticke drzavno-
politicke i nacionalne koncepcije spram FBosne, u tom
nastojecem pregnucu participira i knjiga prof. dr. Omera
Ibrahimagica "Drzavno-pravni razvitak Bosne i Hercegovine”.

U tom kontekstu, knjiga zastupa temeljnu tezu da postoji
kontinuitet u bivstvovanju, povijes¢u uoblicencg, kulturno-
obic¢ajnog, politickog i drzavno-pravnog individualiteta Bosne.
Naravno, ovaj se individualitet u knjizi, primarno, promatra
u njegovoj drazavno-pravnoj sadrzZini. No, od posebne je
vaznosti i to $to prof. Ibrahimagic podcrtava da se kontinuitet
u povijesnoj individualnosti Bosne temeljio i na kontinuitetu
njenog teritorijal-nog integriteta.

Fored kritickog diskursa spram povijesnih falsifikata koje
producira tradicionalna predrasudna historijografija, u knjizi
se nalaze vrijedni doprinosi razbijanja predrasuda prema
novijoj bosanskohercegovackoj povijesti nastalih na tlu sloma
evro-azijatskog i balkanskog socijalizma. Rijec je o autorovom
nastojanju, u kojem uspijeva, da osvijetli i kriticki vrjednuje i
period obnove drzavnosti Bosne | Hercegovine, i to bez ikakvih
starih ili aktuelnih idecloskih klisea ili predubjedenja.



Upravo po ovoj bezpredrasudnosti ova knjiga predstavija
znacajan doprinos razvoju nase demokratske politicke kulture
ispunjene respektom povijesnih istina bez pragmaticnih
kozmetiza-cija nase povijesti.

Uocljivom vrlinom ove knjige smatramo i to §to se na malom
prostoru, jasno, razgovjetno, edukativno pregledno,
identificiranjem magistralnih tendencija i markiranjem
prijelomnih drzavno-pravnih i politickih cinjenica formira
Jjedna slika kontinuiteta drzavno-pravnog razvoja Bosne i
Hercegovine.

Njeno Stampanje na bosanskom i engleskom jeziku
doprinijet ¢e da domaca i medunarodna znansvena i politicka
Jjavnost dobije jedan historiografski i znanstveno meritoran i
vjerodostojan izvor za viastito razumijevanje povijesnog bitka
Eosne i Hercegovine.

Dr. Esad Zgodi¢



UvobD

Od vremena kada se "Zemlja Bosna" prvi put spominje u
pisanim historijskim izvorima u djelu "De administrando im-
perio", bizantskog cara Konstantina Porfirogeneta sredinom
X stoljeca (1), Bosna je do danasnjeg vremena prolazila kroz
razli¢ite drzavne 1 politicke oblike organiziranja vlasti i tome
odgovarajuce pravne sisteme.

Politicka organizacija sredsnjovjekovne Bosne pocela je s
doseljavanjem Avara i Slavena s kraja V1 ipocetka VII stoljeca.
Ako se uzme postojanje javne vlasti za prepoznavanje
politi¢kog individualiteta neke zemlje, a ne nazivi vladara, da
li je ban, kralj ili car, onda se moze reci da je u Bosni bila
ostvarena polititka vlast prije nego kod Srba i Hrvata. Cinjenica
da nisu poznati izvori o oblicima te vlasti sve do XII st. ne
znaci da u prethodnim stolje¢ima u Bosni javne vlasti nije bilo.
Zato se moze rec¢i da je Bosna (bosanske zemlje) imala svoj
samostalni politicki razvitak kad 1 one zemlje koje su zaposjeli
kasnije Hrvati i Srbi koje Bosnu okruzuju (2).






BANOVINA BOSNA

1. Banovina Bosna. Ugarski dokument o Bosni iz 1137. potvrduje
da je Bosna pocetkom XII st. samostalna drzava. Bosna se u tom
dokumentu spominje kao "bosnensis ducatus" (3). Prvi poznati
drzavni oblik vlasti u Bosni bio je banovina, koji naziv ima svoje
porijeklo jo§ iz vremena vladavine Avara na ovim prostorima (ban
1 Zupan su rije¢i avarskog, a ne slavenskog porijekla).

Ban Bori¢ prvi je po imenu poznati bosanski vladar. O Bosni ili
Boricu postoje dva odlomka iz Cinamova djela (Epitome): "Bosna
nije potCinjena arhizupanu Srba, nego narod u njoj ima poseban
nacin zivota i upravljanja" (4).

U vrijeme bana Kulina historijski izvori potvrduju da postoji
"vec¢ izgraden drzavni aparat u Bosni", da ban ima svoju "dvorsku
kancelariju" i "prili¢no velike prihode", a Bosna dozivljava zavidan
"kulturni napredak" (5). Izdavanje poznate povelje Dubrovcanima
iz 1189. potvrduje da je Bosna samostalna drzava koja dubrovackim
trgovcima garantuje slobodu kretanja i trgovanja u njoj. Kulinovo
gospodstvo nad Bosnom bilo je jace nego Sto u sebi sadrzi naslov
ban. Papinski izvori Kulina nazivaju gospodarem Bosne za vrijeme
njegovog prisustva zboru na Bilinom polju 1203. "presente bano
Culino domino Bosnae" (6).

U vrijeme banskog oblika vlasti u Bosni, izvor podataka, da je
Bosna samostalna a ne vazalna drzava, jesu papina pisma vladarima
susjednih zemalja i povelje koje su izdavali bosanski banovi,
najce$¢e Dubrovcanima, jer je Dubrovnik bio najbolja veza Bosne
sa svijetom. Tako ban Ninoslav svojom poveljom (1234) garantuje
Dubrov¢anima slobodu kretanja, oslobada ih poreza i daje im zastitu
u slucaju rata s raskim odnosno srpskim vladarom (7).

Pomanjkanje izvora o Bosni u drugoj polovini XII st. ne moze
biti dokaz da Bosna u to doba nema samostalan politicki polozaj,
ve¢ da je toboze, osvojena od Ugarske. Moglo bi se reci obrnuto,
buduci da Arpadovi¢i nisu Bosnu ucinili podloznom svojoj vlasti,



u bogatom diplomatskom materijalu nije se sacuvao trag o Bosni
osim u ispraznim titulama (8).

Ova ocjena se odnosi i na zvu¢ne vladarske naslove Bribiraca
(braée Subié), koji nisu znaéili i ostvarenu vlast nad bosanskim
zemljama. Hrvatin, velikas Donjih Krajeva je jedini priznavao Pavla,
bana Hrvatske. Ali je on smatran od ostalih bosanskih velikasa
izdajicom, koji nije priznavao vlast bosanskog bana Stjepana I (9).
Historijski je utvrdena jedino vlast "hrvatskog gospodina" u dvije
zupe Donjih krajeva: Banici 1 Vrbanji, dakle, u oblasti koju je
kontrolirao Hrvatin (10). Mladinova titula bosanskog bana je prazan
naslov.

Za svoje vladavine Stjepan II je Humsku zemlju sa Krajinom
izmedu Neretve i Cetine 1 Zavrsja stavio pod bosanski suvereni-
tet (11). Poglavari bosanske crkve su stajali ¢vrsto uz bosanske
vladare, podupirué¢i njihovu politiku. U tu skladnu zajednicu
bosanskih vladara i predstavnika bosanske crkve nisu izvana mogli
prodrijeti niti Bribirci (Subiéi), niti Arpadoviéi ili Anzuvinci. Tu je
bila njihova zajednicka snaga koja je branila Bosnu (12). U tom
duhovnom dvojstvu bosanskih vladarau XII1 i XIV st. lezi, po svoj
prilici, jedna od tajni njihovog uspjeha. Sudeé¢i prema podacima
jedne isprave (13), vladari su kod kuce ¢vrsto stajali uz crkvu
bosansku, ali su prema vani, izvan svoje zemlje, uvijek djelovali 1
nastupali kao pravovijernici (14). Clanovi bosanske crkve nisu
ulazili u drzavno vijece, a bosanski (katolicki) biskupi su bili daleko
od Bosne (u Pakovu, u Slavoniji). Bosna je tada bila u usponu
svoje najveée mocéi, kada je porazila i srpskog cara Dusana "silnog"
1350, kada je bio udario na Bosnu (15).

Taj uspon Bosna je nastavila dolaskom Tvrtka I na bansko
prijestolje. U tadasnjoj Bosni postoje dva sudska i politicka tijela:
dvor i vladanje (kraljevstvo ili rusag, orsag, drzavno vijece), koji
jednako odluc¢uju o raznim pravnim poslovima (16). Zatim, postoje
vrlo zanimljive sankcije, prijetnje onima koji bi porekli svoju
zakletvu. U Bosni je bila uobicajena skupnovlada, kakva je bila, na
primjer, u vrijeme bana Stjepana II, sa bratom Vladislavom. Na
pocetku Tvrtkove vladavine bilo je Cetvero skupnovladara:
Vladislav (otac), Jelena (majka) i oba sina Tvrtko i Vukac. Ona se
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mijenjala. Poslije Vladislavove smrti, na djelu je trojstvo (majke i
oba njena sina). To se naroCito ogledalo u potpisivanju raznih
povelja, darovnica, potvrdnica i sl. (17).

Poslije pobjede nad Ludovikom 1363. Tvrtko oduzima bratu
Vukcu bansku Cast i sam se proglasava "banom Citave Bosne" (18).
Tim ¢inom u Bosni definitivno prestaje u upravljanju drzavnim
poslovima svaki oblik skupnovlade, prelazeci tako iz porodi¢nog
oblika upravljanja drzavom, kao nekom vrstom privatne bastine, iz
privatnopravne sfere u javnopravnu sferu. Upravljanje drzavom u
Bosni postaje javnopravni ¢in u okviru tadasnjih drustvenih,
odnosno obicajnih pravila vladanja i upravljanja javnim poslovima.
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KRALJEVSTVO BOSNA

2. Bosansko kraljevstvo (kraljevina) je slijedec¢i oblik
organizirane drzavne vlasti u srednjovjekovnoj Bosni. Tvrtko I,
jedan od najuspjesnijih bosanskih vladara, krunise se 1377. za kralja
Bosne. Uzeo je za sebe ime Stjepan (Stefan), odabravsi
prvomucenika Stjepana za zasStitnika svoga roda. Od tada ¢e svi
bosanski kraljevi ispred svoga imena nositi i ime Stjepan (Stefan).
Njegovi pretci su porodi¢nim vezama bili vezani za dinastiju
Nemanji¢a koja je smréu cara Urosa 1371. izumrla i po baki
Jelisaveti Tvrtko je polagao najviSe prava na srpsku krunu. On se
tada potpisivao kao: "Stefan Tvrtko v hrista Boga kral Srbljem i
Bosne i Primorju" (19).

Stjepan Tvrtko je podrzavsi 1386. ustanak hrvatskih i
dalmatinskih velikasa protiv ugarske krune, ubrzo zavladao 1390.
Hrvatskom i Dalmacijom i proglasio se kraljem hrvatsko-
dalmatinskim od Velebita do Cetine i od Cetine do Kotora. Time je
prosirio granice bosanske srednjovjekovne drzave na najsiri prostor
koji do tada i poslije njega nije uspjelo ni jednom srednjovjekovnom
juznoslavenskom vladaru.

Nacelo Tvrtkove vladavine je bilo: "da je Bosna tim jaca, je
slabija Ugarska, i obratno". (20).

Poslije bana Stjepana II 1 kralja Tvrtka, dva bosanska vladara
koja su najduze i najuspjesnije vladala Bosnom, Bosna je ulazila u
krizu vladanja, nad kojom viSe nije bilo znacajnijeg vladara do
njenog pada pod suverenitet Osmanlija 1463. Njegovi nasljednici
nisu imali harizmu koja je mogla motivirati bosanske velikase na
jedinstvo zemlje i efikasnost vladanja koju je on imao. To su
iskoristili gospodari bosanskih zemalja (Usore, Soli, Donji Kraji,
Zapadne strane (Zavrsje), Hum, Podrinje i Primorje) i ne obziruéi
se na kraljevu vlast, silno se uzdigli. Upravljali su svojim posjedima
(oblastima) kao samostalni gospodari, imajuéi svoj dvor, svoju
vlastelu, dijeleéi pocasti i izdavajuci svoje povelje. Vlastela rusaga
bosanskog (drzavnog vijeca) je odlucivala s kraljem o najvaznijim
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drzavnim poslovima, a odlucivala je i o tome ko ¢e iz dinastije
Kotromani¢a do¢i na kraljevsko prijestolje Bosne (21).

Medusobne borbe medu bosanskim velikasima doprinijele su
ukupnom slabljenju mo¢i zemlje. Slabljenju moci zemlje doprinijela
su i stalna nastojanja njenih susjeda, prije svega Ugarske, da Bosnu
pot¢ine pod svoju vlast. To je olaksalo turska osvajanja u Bosni i
rascjep medu velmozama na one koji su suradivali sa Ugarskom i
one koji su suradivali sa Turskom u svojim medusobnim
razraCunavanjima. Definitivna najava propasti srednjovjekovne
Bosne nastala je kada su njena dva posljednja kralja, otac i sin,
Stjepan Tomas i Stjepan Tomasevic¢, otpoceli progone pripadnika
bosanske vjere u svome narodu i njihovo prisilno prevodenje na
katoli¢ku vjeru. Tada je nastalo ono stanje koje se moze svesti na
parolu: "Bosnu nije imao ko da brani". Stjepan Tomasevi¢ koji je
sudbinu Bosne vezao za Ugarsku i rimskog papu koji su ga samo
verbalno podrzavali, padom Bosne 1463. i sam je platio glavom.

3. Bosanska srednjovjekovna drzava funkcionirala je prema
tadasnjim standardima obicajnog prava i drzavnim protokolima
karakteristi¢énim za sve drzave toga doba. Bosansko pravo nije bilo
zakonom kodificirano. Ali je zato bosansko obicajno pravo imalo
razliite pisane oblike. Ono je obavezivalo i vladare i velmoze i
svaki od njih kada je dolazio na prijestolje, prvo §to je uradio jeste
da svojom poveljom potvrdi ranija prava koja je garantirao njegov
prethodnik. Kategorije kao Sto su "vjerna sluzba", "vjera
gospodska", "plemenita bastina", su bile osnove na kojima se gradio
privatnopravni i javnopravni odnos u bosanskoj srednjovjekovnoj
drzavi.
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OSMANSKI AJALET BOSNA

4. Osmanska provincija Bosna. Padom bosanske srednjovje-
kovne drzave 1463. pod Osmansko carstvo, Bosna je izgubila
mogucnost svoga vlastitog drzavnopravnog razvitka. Ali nikada njen
narod Bosnjani, odnosno Bos$njaci, nisu izgubili svijest o
historijskom postojanju bosanske srednjovjekovne drzave vise od
pola milenija u predislamskom periodu. Ta historijska svijest o svom
bosanskom i bosnjackom identitetu doprinijela je da se u buducnosti,
kako u Osmanskom carstvu, tako i u Austro-Ugarskoj Monarhiji,
paiu Kraljevini Jugoslaviji, ocuva teritorijalni i politicki integritet
prostora koji je predstavljao historijsku Bosnu.

Bosna nije odmah cijela pala pod osmanlijsku vlast. Od prvih
upada Turaka u Bosnu, do uspostavljanja "Bosanskog krajista" kao
privremenog oblika vojno-teritorijalne organizacije osmanske vlasti
u Bosni proteklo je vise od 50 godina (1451) (22). A od vremena
pada Bosne 1463., kada je bio uspostavljen i bosanski sandzak kao
prvi stalni oblik vojno-administrativne i politicke organizacije
osmanske vlasti u Bosni, pa do uspostavljanja bosanskog
beglerbegluka ili ajaleta 1580. kao zasebne provincije Osmanskog
carstva, proteklo je jo§ oko 117 godina. Do tada bosanski,
hercegovacki i kliski sandzaci koji su bili uspostavljeni bili su u
sastavu beglerbegluka Rumelija, kako se nazivao evropski dio
Osmanskog carstva, dok je Zvornicki sandzak od 1541. bio u sastavu
beglerbegluka Budim.

U meduvremenu Osmanlijama nije uspjelo da za duze vrijeme
uspostave renegatsko "bosansko kraljevstvo", koje bi bilo okrenuto
neprijateljski prema dvjema ugarskim banovinama u Bosni (jajackoj
i srebrenickoj). Kada je namjesteni "bosanski kralj" pokusao da se
legitimira i kod Ugara, Osmanlije su tom minijaturnom bosanskom
kraljevstvu u€inile kraj (1476) (23).

5. Bosanski beglerbegluk ili ajalet osnovan je 1580. godine.
Nastao je kao potreba za dalju ekspanziju i odbranu od Austrije i
Venecije. Drugi razlog je potreba za ve¢om eksploatacijom
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podanika, koja se mogla ostvariti s razvijenijim i pojacanim
birokratskim aparatom. Bosanski beglerbegluk je osnovan
izdvajanjem bosanskog, hercegovackog, klisSkog, pakrackog i kr¢kog
sandzaka iz rumelijskog, te zvornickog i pozeskog sandzaka iz
budimskog beglerbegluka. Sredni$nji sandzak ovog ajaleta postao
je raniji bosanski sandzak. Kako je bosanski ajalet obuhvatao mnogo
Sire podrucje od podruc¢ja nekadasnjeg kraljevstva, tako je i pojam
Bosne postao mnogo $iri u tom vremenu.

Prvim beglerbegom bosanskog ajaleta bio je imenovan dotadanji
sandzakbeg bosanskog sandzaka (1574-1580) Ferhad-beg
Sokolovi¢, koji je time automatski dobio rang pase sa sjediStem u
Banja Luci.

Nakon Karlovackog mira 1699. teritorija bosanskog ajaleta se
svela skoro na granice iz XV st. Tako se bosanski ajalet do potkraj
XVIII st. sastojao od Cetiri sandzaka: bosanski, hercegovacki,
zvornicki 1 kliski. Ne Zele¢i da im Mlecani budu susjedi, Dubrovc¢ani
su tada dobrovoljno ustupili Osmanlijama (Bosni) Klek ili Neum
na sjeveru i Sutorinu na jugu. Tako je Bosna dobila dva izlaza na
more.

Novopazarska oblast, koja je bila neke vrste corpus separatum
u bosanskom sandzaku od pocetka osmanlijske vlasti u Bosni,
izdvojena je poslije 1790. iz bosanskog sandzaka i pretvorena u
poseban novopazarski sandzak. (24).

6. Osmanlije prilikom sprovodenja svoje upravne organizacije
u Bosni nisu bez narocitih razloga kako vojno-politickih, tako
strateSkih i ekonomskih, vrsili bitne izmjene upravne podjele koju
su zatekli u zaposjednutim oblastima. Gdje god je to bilo moguce
zadrzavali su ranije stanje. To je grubo poredenje, jer su se konkretne
granice ovih sandzaka vremenom mijenjale, zavisno od vojno-
administrativnih i politickih promjena diktiranih sre¢om na bojistu
i mirovnim ugovorima. Kasnijim ukljucivanjem Bihac¢a (1592) i
njegovog sandzaka postepeno su se oblikovale granice Bosne koje
¢e biti potvrdene Karlovackim mirom (1699) i skoro se u cijelosti
tadasnja upravna podjela zadrzati do 50-tih godina XX-tog stoljeca.
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Tako je bosanski beglerbegluk (1580), nakon Karlovackog mira
bio sveden na prostor bosanskog kraljevstva iz XV st. Bosanski
beglerbegluk doprinio je kasnije ocuvanju cjelovitosti historijskog
politickog prostora Bosne. Znacaj osnivanja bosanskog beglerbe-
gluka je upravo u tome, §to je on u sebi ujedinio sve sandzake na
bosanskom historijskom prostoru (bosanski, hercegovacki,
zvorni¢ki 1 kliski sandZak) koji su ranije pripadali rumelijskom i
budimskom beglerbegluku. Time je bila sprijecena teritorijalna i
politicka dezintegracija ranijeg drzavnog prostora srednjovjekovne
Bosne.

Najnize upravne jedinice u osmanskoj administraciji bile su
nahije, koje su u Bosni nastale najce$¢e pretvaranjem starih
srednjovjekovnih zupa ili vlasti, gdje god su te Zupe odnosno vlasti
postojale. Od ovih nahija treba razlikovati tzv. vlaske (stocarske)
nahije sa unutraSnjom samoupravom, s mnogim povlasticama i
posebnom vojnom organizacijom, koje su bile direktno podredene
sultanu, beglerbegu ili sandzakbegu s vojvodama na c¢elu i
gradanskim knezovima kao starjeSinama.

Bosanska srednjovjekovna drzava nije poznavala sudske i
upravne jedinice izmedu Zupe i oblasnih velikasa. U osmanskoj
Bosni izmedu sandzaka i nahija postojali su kadiluci (kaze) kao
redovna upravna jedinica, koja je bila naj¢esée i sudska. To je bio
teritorij na koji se protezala stvarna i teritorijalna nadleznost jednog
kadije. Kadije su pored sudske imale Siroke i upravne nadleznosti,
¢ime je kadiluk predstavljao i stvarnu redovnu upravnu jedinicu u
svim oblastima u kojima je bilo muslimana. Tamo gdje su muslimani
bili rjede naseljeni kadiluk se mogao poklapati i sa teritorijom
Citavog sandzaka. Kadiluci (kaze) su bile anticipacija kasnijih
mudirluka odnosno muselimluka, a kasnije srezova i kotareva.

7. Pocetkom XIX st. bosanski ajalet je izgubio neke teritorije
na desnoj strani Drine. Bosanski sandzak se prosirio 1817.
ukidanjem novopazarskog sandzaka, a 1826. ukidanjem klisSkog
sandzaka i 1832. ukidanjem zvornickog sandzaka. Tako su u
bosanskom ajaletu ostali samo bosanski i hercegovacki sandzak.
Kako sunamjesnici bosanskog ajaleta uzivali hercegovacki sandzak
kao lenski prihod (arpaluk), to je prakti¢no ve¢ tada postojala skoro
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jedinstvena vojno-administrativna i politi¢ka jedinica - bosanski
ajalet.

Poslije ugusivanja autonomnog pokreta Bosnjaka pod vodstvom
Husein Kapetana Gradascevica (1832), ukinute su kapetanije i
provedena upravna podjela na muselimluke (kotareve), koji su se
uglavnom podudarali sa ranijim kadilucima (1835).

Da bi §to viSe razbili snage otpora centralnoj vlasti i zadovoljili
svoje privzenike u Hercegovini (Ali-pasu Rizvanbegovica)
Osmanlije su iz bosanskog ajaleta izdvojili (1833) hercegovacki
sandzak i pretvorili ga u poseban mutesafirluk koji mu je povjeren
na upravu (25).

U vrijeme namjesniStva (vezirovanja) Omer-pase Latasa (1850-
1852) definitivno je skrsena politicka mo¢ boSnjackog plemstva u
Bosni. [zvrsena je temeljna reorganizacija politicke uprave u Bosni.
Bosna je tada bila podijeljena na kajmakamluke. U Bosni:
sarajevski, travnicki, banjalucki, bihacki, zvorni¢ki i novopazarski.
U Hercegovini: mostarski, trebinjski i pljevaljski. Ovakvo uredenje
je ostalo do 1865.

8. Uredba o uredenju bosanskog vilajeta (Bosna vilayet
nizamnamesi) publikovana je 7. novembra 1864., a u Bosni je
provedena 1865. 1 1866. Clanom 2. ove Uredbe od bosanskog ajaleta
i hercegovackog mutesafirluka osnovan je jedan bosanski vilajet
kao jedinstvena pokrajina na ¢ijem se ¢elu nalazio valija ili valipasa
(guverner) koga je imenovala centralna vlast. Njegova ovlaséenja
su bila taksativno navedena u Uredbi, i time bila ogranicena u
odnosu na raniji period. Ustanovljeno je i Vilajetsko vijece koje se
sastajalo jednom godisnje.

Sudstvo nije bilo vise isklju¢ivo u rukama kadije, jer su pored
Serijatskih uvedeni i gradanski sudovi. Ovom uredbom kajma-
kamluci su pretvoreni u sandzake (live), a trebinjski i mostarski
kajmakamluk sjedinjeni su u jedan hercegovacki sandzak. Tako je
bosanski vilajet imao sedam sandZaka: sarajevski, zvorni¢ki (Tuzla),
travnicki, banjalucki, bihacki, hercegovacki i novopazarski
(Sjenica). Sandzacima su upravljali kajmakami, izuzev sarajevskog
kojim je upravljao sam valija. Ova organizacija bosanskog vilajeta
uz neznatne promjene ostala je na snazi do 1878., s tim §to je
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novopazarski sandzak 2. februara 1877. definitivno izdvojen iz
bosanskog vilajeta i priklju¢en kosovskom vilajetu. U vrijeme
hercegovackog ustanka 1875. gatacki kadiluk je privremeno
pretvoren u istoimeni sandzak, da bi od 1878. bosanski vilajet se
sastojao od Sest okruzja: sarajevskog, travnickog, bihackog,
banjaluckog, tuzlanskog i mostarskog (26).

9. Osnovni izvori pravnog sistema Osmanskog carstva bili su
Serijatski zakon i drzavni (sultanski) zakon koji se zvao kanun. U
Bosni i Hercegovini vazila je tzv. hanefijska pravna skola, po imenu
Ebu Hanifi. Serijatsko pravo je §iroko primjenjivano samo u
odnosima izmedu muslimana. Za sluc¢ajeve gdje se nisu mogla naéi
pravna rjeSenja u Kur'anu i hadisima, Siroko su primjenjivane fetve.
Fetve su izdavale muftije koji su bili u kadilucima, a postojao je i
jedan veliki muftija za Citavo carstvo (Sejhulislam). Izvjesni elementi
Serijatskog prava ocuvali su se u Bosni i Hercegovini sve do 1945.,
naroCito u porodi¢nim i nasljednim pravima muslimana. Pored
Serijatskog prava, primjenjivano je u Bosni i vjersko pravo pojedinih
vjerskih zajednica (mileta) tzv. miletsko pravo, a ponegdje i obicajno
pravo.

Pored Serijatskog, jedan od najvaznijih pravnih izvora, bilo je
drzavno ili sultansko pravo, odnosno kanuni, ili kanunsko pravo.
DrZavno pravo se objavljivalo i u posebnim naredbama (fermanima),
a kasnije i u sveCanim poveljama (hatiserif). Drzavnim pravom bili
su regulirani odnosi koji nisu bili obuhvaceni Serijatskim pravom
ili su samo djelimic¢no bili obuhvaceni, kao npr. organizacija vlasti,
odnosi u timarskom sistemu, poresko pravo i sl. Zbornici zakona
su se zvali kanuni ili kanun - name. Poznate su bile kanun - name
Mehmeda II i Sulejmana Velikog (Zakonodavca).

Pored op¢ih izdavane su i posebne kanun - name za pojedine
sandzake, najces¢e kao sastavni dijelovi deftera. SaCuvane su
bosanske kanun - name, bosanskog, zvornickog, hercegovackog i
kliskog sandzaka. Ali su one ¢esto bile mrtvo slovo na papiru. Zato
je Tanzimatskim reformama 1839. to pravo ukinuto i sultani su
poceli odnose da ureduju posebnim zakonima, kao Sto su bili
Ramazanski zakon, Muharemski zakon, Krivi¢ni zakonik itd.
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U drugoj polovini XIX st. pojavio se nesluzbeni zbornik
cjelokupnog imovinskog prava u Osmanskom carstvu pod nazivom
Medzela, koji nije bio formalno zakon, ali je uzivala autoritet u
primjeni. Medzela je bila predvidena za svo stanovniStvo bez obzira
na vjersku i stalesku pripadnost (27).
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AUSTROUGARSKI CORPUS SEPARATUM

10. Austrougarski corpus separatum. Austrougarska vlast u BiH
s drzavnopravnog stanovista razlikuje se na dva nivoa: prvi je od
1878. do aneksije 1908. (oko 30 godina), kada je njena vlast u BiH
privremena, pod mandatom medunarodne zajednice, kada jos turski
sultan ima formalni suverenitet nad Bosnom i drugi nivo, od 1908.
do 1918., kada je Bosna aneksijom postala kolonija Austro-Ugarske,
koja nad njom ima puni drzavni suverenitet, s jedne strane, i oblike
politicke organizacije vlasti u kojim aktivno ucestvuje i domace
stanovnistvo, pod ¢vrstom kontrolom i ovlasé¢enjima centralne vlasti
u Becu.

Znacajni elementi vojne uprave i ograni¢ena gradanska prava
bili su prisutni za cijelo vrijeme austrougarske vladavine. Bosna i
Hercegovina nije bila sastavni dio austrougarske drzavne strukture.

Osnovni medunarodnopravni akti koji su odredivali polozaj
Bosne i Hercegovine poslije 1878. su ¢lan XXV Berlinskog ugovora
i Carigradska konvencija (1879).

Sporazum o pokrajinama Bosni i Hercegovini u Berlinskom
ugovoru (¢lan XXV) je glasio:

"AUSTRO-UGARSKA CE ZAPOSJESTI POKRAJINE
BOSNU I HERCEGOVINU I UPRAVLJAT CE NJIMA. KAKO
AUSTROUGARSKA VLADA NE ZELI DA PRIMA NA SEBE
UPRAVU NOVOPAZARSKOG SANDZAKA, KOJI SE PROSTI-
RE IZMEDU SRBIJE I CRNE GORE U PRAVCU NA JUGO-
ISTOK, DO IZA MITROVICE (Kosovske), TO CE U NJEMU I
DALJE OSTATI TURSKA UPRAVA. PA IPAK, DA BI SE S
JEDNE STRANE OSIGURALO NOVO POLITICKO STANIJE,
A S DRUGE STRANE SLOBODA I SIGURNOST SAOBRA-
CAJINIH PUTEVA, AUSTROUGARSKA ZADRZAVA ZA SEBE
PRAVO, DA NA CIJELOM OVOM PROSTORU STAROG
BOSANSKOG VILAJETA DRZI SVOJE GARNIZONE I DA U
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SVOJOJ VLASTI IMA NJEGOVE VOINICKE I TRGOVACKE
PUTEVE".

"AUSTRIJSKA I TURSKA VLADA ZADRZAVAJU DA SE
SPORAZUMIJU O POJEDINOSTIMA O OVOJ STVARI".

Punomo¢nik Turske, posto je za to dobio narocito ovlaséenje
od svoje vlade, dao je takoder pristanak naknadno u pocetku sjednice
od 4. jula ovim rije¢ima:

"Otomanska carska vlada je uzela u vrlo ozbiljno razmatranje
misljenje, koje je kongres izrekao u pogledu sredstava za umirenje
Bosne i Hercegovine; ona u njega ima potpuno povjerenje, medutim
sebi zadrzava pravo, da se u tom pogledu prethodno i neposredno
sporazumije sa beckim kabinetom".

Na to se grof Andrasi izjasnio da je zadovoljan ovom izjavom, a
predsjednik sesije je na to objavio, da je time dat Austro-Ugarskoj
mandat u ime svih sila, koje su zastupljene na kongresu.

Na sam dan potpisivanja ugovora 13. jula 1878., osmanski del-
egati su poslije upornog insistiranja, uspjeli da od austrougarskih
predstavnika dobiju pismenu izjavu da "suverena prava NJ. C. Vel.
Sultana na pokrajine Bosnu i Hercegovinu nece pretrpjeti nikakve
povrede faktom zaposjedanja... i da ¢e se zaposjedanje smatrati
kao privremeno" (28).

11. Ve¢ 5. juna 1878., dakle prije pocetka Berlinskog kongresa
13. juna, u Sarajevu je formiran Narodni odbor koji je javno djelovao
1 pripremao otpor austrougarskim jedinicama. Narodni odbor je
tek 7. jula iznudio ostavku Veli paSe, vojnog komandanta Bosne.
Narodni odbor je veoma sporo djelovao, sa nedovoljnom odlu¢noséu
prema Osmanlijama i bez prave podrske Bos$njaka drugih konfesija.

Narodni odbor je 27. jula 1878. zbacio osmanlijsku vlast u
Sarajevu i formirao svoju Narodnu vladu, u kojoj su vojni poslovi
povjereni Smail-begu Selmanovi¢u - Taslidzaku i Muhamedu
Hadzijamakovicu, policija Abidagi Gacaninu i Ahmedu Naki, a
uprava telegrafa Serifu Zildziu.

Pocetkom avgusta, komandant Bosne Smail Haki Selmanovic¢
izdao je Objavu u kojoj poziva sve njene Zitelje: "Islame, Hristjane
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i Latine" da se "slozno odupru neprijateljima". U objavi se pominje
samo Bosna, njeno stanovnistvo i proslost, dok o Turskoj i sultanu
nema ni rije¢i. Time se, ocigledno, zeljelo ista¢i da je Bosna
samostalna i da se sama brani. Kao $to je poznato ovaj otpor je
skrSen. Prvi organ nove austrougarske vlasti u Bosni i Hercegovini
bio je vojni sud, koga je glavnokomandujucéi Filipovi¢ uspostavio
jos u Doboju 4. avgusta 1878.

Andrassy, ministar vanjskih poslova je govorio: "Novopazarski
Sandzak je za Bosnu isto §to i posjedovanje Bosfora za Crno More".
Naknadni pregovori izmedu Austro-Ugarske i Turske uspjesno su
okoncani 21. aprila 1879. godine, kada je zakljuCen i potpisan
sporazum u Carigradu.

12. Pravni polozaj BiH nakon zaposjedanja i u odnosu na
dotadasnje medunarodnopravne norme, predstavljao je jednu pravnu
anomaliju. Sultan je legitimni suveren Bosne i Hercegovine, ali se
stvarna vlast i uprava nalaze u rukama Austro-Ugarske. Polozaj
Bosne 1 Hercegovine je bio neodreden prema dotadaSnjim
standardima. Sultan jest teoretski nosilac suvereniteta, ali bez
znacaja i djelovanja, prosti privid prava. S druge strane, BiH nije
nerazdvojni dio Austro-Ugarske, ve¢ joj je samo prikljuena
(zaposjednuta) voljom evropskih sila i saglasno§¢u Turske. Ona,
dakle, nije bila okupirana jednostranim aktom.

Austro-Ugarska uprava u Bosni i Hercegovini bila je ogranicena
sa tri ¢inioca koja su proizasla iz Berlinskog ugovora: (1) ciljevima
evropskog mandata, da uvede red i mir, (2) neprekidnoséu
suvereniteta Porte nad Bosnom, §to je obavezivalo austro-ugarsku
upravu u Bosni da lokalne propise sankcionira sultan i (3)
odredbama osnovnih medunarodnih ugovora, iz ¢ega proizlazi da
je rije¢ o privremenoj upravi. Medutim, posto su stvarne namjere
Austro-Ugarske bile trajno zaposijedanje BiH radi strateskog
osiguranja Dalmacije i Istre s teznjom njenog trajnog prisajedi-
njenja, to se nije u praksi ni moglo uskladiti sultanova prava
suvreniteta nad Bosnom i Hercegovinom sa istorijskom stvarnoscu.
To su podrzavale evropske sile, koje ni u jednom slucaju nisu
protestirale protiv raznih mjera Austro-Ugarske kojima se vrijedao
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suverenitet sultana. Austro-Ugarska je u BiH imala "samo pravo
vrSenja unutrasnjeg suvereniteta" (29).

Clanom IV Carigradske konvencije predvideno je zaklju¢ivanje
posebnog sporazuma o spoljnom suverenitetu, odnosno zastupanju
Bosanaca u inostranstvu, ali takav sporazum nikada nije sklopljen.

Stanovnike Bosne i Hercegovine teSko mozemo ubrojati u
punopravne drzavljane jedne ili druge zemlje. Naime, stanovnici
BiH nisu uzivali niz gradanskih i politickih prava, koja su imali
gradani Austro-Ugarske, a 1 Osmanske carevine. Bosnjaci sve tri
konfesije su "uzivali" vojnu obavezu, ali su izmedu Bosne i
Monarhije postojale mnoge demarkacione linije. Njihov neodreden
polozaj mozda najbolje izrazava formula "zemaljskog pripadnistva",
mada je ona ostala nedefinirana.

13. Sa pocecima osmanskog slabljenja i povlacenja iz srednje
Evrope, Habsburska Monarhija je samim tim u svojim temeljima
postala, takode, ugrozena, jer vise nije postojala svrha okupljanja
razli¢itih zemalja u njoj zbog Osmanske prijetnje.

Sa ustavne tacke gledista najlakse je bilo ostaviti u Bosni vojnu
upravu posto je vojska bila zajednicka ustanova. Vojna uprava je,
medutim, odbacena prije svega iz finansijskih razloga, ali i iz jednog
politickog razloga: dvorski krugovi su zaposjedanje Bosne od
pocetka shvatili kao inkorporaciju Bosne u Monarhiju. Pokazalo
se da je vojna uprava, koja se u prvoj fazi nije mogla izbje¢i, daleko
skuplja od gradanske uprave (30).

Otuda se u diskusijama vodenim u Becu nakon okupacije
iskristaliziralo misljenje da Bosnu i Hercegovinu treba tretirati kao
jedan sui generis organizam, u ¢ijoj ¢e upravi neposredno
ucestvovati predstavnici tri razli¢ita ministarstva (vojske, spoljnih
poslova i finansija) i obiju vlada Monarhije, kao i da se u principu
bosanska uprava finansira iz prihoda koji se ostvare u Bosni i
Hercegovini. (31).

Parlamenti Austrije i Ugarske izglasali su Zakon o upravljanju
Bosnom i Hercegovinom, 22. februara 1880. Ovaj Zakon je potvrdio
da Zajednickoj vladi pripada nadzor nad privremenom upravom u
Bosni i Hercegovini i sudjelovanje u utvrdivanju pravaca i nacela
te uprave koja svoje troskove treba da pokrije vlastitim prihodima.
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Vanredne izdatke odobravat ¢e parlamenti oba dijela Monarhije.
Ova zakonodavna tijela su nadlezna i za donoSenje propisa o
carinama, indirektnim porezima i novcu, a bez njihove jednoglasne
saglasnosti ne moze se promijeniti odnos u kome se prema Monarhiji
nalazi Bosna i Hercegovina.

Car je, odmah poslije donosenja Zakona, 26. februara 1880. na
prijedlog Zajednicke vlade, odlu¢io da vrhovnu civilnu upravu u
BiH povjeri Zajednickom ministarstvu finansija. Odluke ovog
ministarstva neposredno je provodila ¢inovni¢ka Zemaljska vlada
u Sarajevu, osnovana naredbom od 29. oktobra 1880. Pored cara i
ZajednicCke vlade (Ministarstva finansija) zakonska ovlaséenja dobili
su 1 parlamenti i vlada Austrije i Ugarske, da ucestvuju u upravi
Bosne i Hercegovine. Bosna se moze oznaciti kao opéedrzavno
podruc¢je Monarhije, kojim je ona upravljala po mandatu Evrope i
uz saglasnost sultana koji je nad BiH zadrzao svoj formalni
suverenitet.

Bosna do 1908. nije bila austro-ugarska kolonija, jer ona nad
njom nije imala pravno neograni¢enu vlast, ali je Monarhija u Bosni
vodila kolonijalnu ekonomsku politiku. A nakon aneksije 1908.
Bosna je i formalno postala austrougarska kolonija, jer su prestala
ona ograni¢enja iz evropskog mandata, a sultan je svoj formalni
suverenitet prodao Austro-Ugarskoj za dva i po miliona funti
sterlinga i tako produzio legitimitet austrougarske uprave u
Bosni. (32).

Ni poslije aneksije BiH 1908. (izvrSene poslije mladoturske
revolucije u Turskoj) nije bilo rijeSeno pitanje uklju¢ivanja BiH u
drzavne strukture u odnosu na druge sastavne dijelove Monarhije.

14. Prelaz sa osmanskog na novi austrougarski pravni sistem
nije izvrSen naglo, nego vrlo oprezno i postepeno. Moze se reci da
je u oblasti pravnog sistema u velikoj mjeri odrzan kontinuitet
izmedu stare osmanske i nove austrougarske vlasti. Austrougarska
je zadrzala mnoge pravne ustanove iz dotadasnjeg osmanskog
pisanog i bosanskog obi¢ajnog prava, posebno u gradanskom pravu.
Uporedo s tim austrougarska uprava pocela je od prvog dana donositi
svoje mnogobrojne propise (33). Od 1910. kada je car sankcionirao
bosanski Ustav, kao nova grupa izvora prava javljaju se zakoni koje
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je uokviru svoje nadleznosti predlagao novouspostavljeni Bosanski
sabor.

U toku cijele austrougarske uprave, u Bosni i Hercegovini su
vazili razli¢iti propisi iz islamskog i osmanskog prava. Propisi
Serijata su regulirali porodi¢ne, nasljednopravne, vakufske i vjerske
odnose muslimana. Pored Serijata su prakti¢no vazili i mnogi kanuni
(zakoni), naro¢ito oni koji su regulirali zemljisne odnose i koji su
dugom primjenom postali element bosanskog obicajnog prava.

Austrougarski pravni sistem u Bosni i Hercegovini ostao je
nedograden, pa je kao i cjelukupna austrougarska uprava imao
provizorni karakter, 1 do kraja ostao nejedinstven i potcinjen, a ¢esto
i u raskoraku sa dru$tvenim odnosima na koje se morao
primjenjivati.
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BOSNA U DRZAVI SHS

15. Bosna i Hercegovina u drzavi SHS. Politi¢ki zivot u Bosni 1
Hercegovini je potpuno zamro poslije atentata na austrijskog
prestolonasljednika Franju Ferdinanda 28. juna 1914. Tada je
onemogucen i dalji rad Bosanskog sabora.

Vojnicki slom Centralnih sila uslovio je konkretne akcije
politickih grupa i stranaka, koje su ve¢ 24. septembra 1918. u
Zagrebu objavile memorandum u kome su izjavile da ne priznaju
carsku i kraljevu vladu Austro-Ugarske i oduzimaju joj pravo da ih
zastupa prilikom zakljucenja mira. Odmah iza toga 6. oktobra u
Zagrebu je osnovano Narodno vijeée Slovenaca, Hrvata i Srba.
Odcjepljenje juznoslavenskih zemalja od Austro-Ugarske i njihovo
osamostaljenje izvrSeno je 29. oktobra 1918.

Prvog novembra 1918. zemaljski poglavar Bosne i Hercegovine
predao je vlast u ruke Narodnog vije¢a. Odmah zatim je Narodno
vije¢e BiH, na prijedlog Glavnog odbora, izabralo narodnu bosansku
vladu u koju su usli predstavnici Srba, Hrvata i BoSnjaka.

Osnivanjem Narodnog vijec¢a Slovenaca, Srba i Hrvata, te
formiranjem narodne vlade Bosne i Hercegovine, Slovenije i
Dalmacije s vladom Hrvatske, doslo je do konstituiranja nove
Drzave Slovenaca, Hrvata i Srba na podrucju juznoslavenskih
zemalja koje su bile pod Austro-Ugarskom vlasc¢u. Pri tome je dosao
do izrazaja federativni princip kao osnovica uredenja nove drzav.
Centralnu vlast preuzelo je predsjednistvo vijeca, a pokrajuinske
vlade, medu kojima i vlada Bosne i Hercegovine, imale su u
nadleznosti poslove pokrajinskog znacaja.
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BOSNA U KRALJEVINI SHS

16. Bosna i Hercegovina u Kraljevini SHS. Pod uticajem
unutra$njih i vanjskih faktora, Narodno vije¢e SHS, 29. oktobra
1918. objavilo je da Drzava SHS nije osnovana s ciljem da se duze
odrzi, ve¢ da se ujedini s ostalim juznoslovenskim zemljama.
Postojala su dva stanovista o ujedinjenju: centralisticko i
federalisticko. Centralisti su bili u vecini i 24. novembra 1918.
donesen je zakljucak da se pristupi ujedinjenju Drzave SHS sa
Kraljevinom Srbijom i Crnom Gorom u jedinstvenu drzavu SHS.
Delegacija Narodnog vije¢a SHS je 1. decembra 1918. u Beogradu,
pred regentom Aleksandrom Karadordevi¢em procitala svoju
"Adresu", po kojoj bi vladarsku vlast imao kralj Petar, odnosno u
njegovoj zamjeni regent Aleksandar, s parlamentarnom vladom.
Aleksandar je uzvratio svojom "Adresom" kojom je proglasio
ujedinjenje u "jedinstveno Kraljevstvo Srba, Hrvata i Slovenaca".
Tom prilikom ni u jednoj "adresi" nisu bile sadrzane "upute" date
delegaciji Narodnog vijeca SHS, a posebno da "konacnu
organizaciju nove drzave moze odrediti samo sveopc¢a narodna
ustavotvorna skupstina svega ujedinjenog naroda Srba, Hrvata i
Slovenaca s ve¢inom od dvije tre¢ine glasova". Time je ve¢ na
pocetku nastala klica buduceg nezadovoljstva nesrpskih naroda sa
Jugoslavijom i uzrokom njenog prvog raspada 1941., jer nije
ostvarena ravnopravnost za sve juznoslovenske narode (34).

Bosna i Hercegovina je privremeno zadrzala neke oblike
drzavnosti. Narodno vije¢e BiH prestalo je funkcionirati
31.12.1918., a Narodna vlada BiH, mjesec dana kasnije. Umjesto
nje obrazovana je Zemaljska vlada za BiH odgovorna centralnoj
vladi u Beogradu sa suzenim djelokrugom svojih ovlaséenja.
Umjesto ranijih deset, imala je samo Cetiri povjerenistva: za
unutrasnje poslove, pravosude, poljoprivredu, prosvjetu i vjerske
poslove. Ovaj sastav vlade ostao je sve do 28. juna 1921. kada je
donesen tzv. Vidovdanski ustav, koji je poSao od stanovista
nacionalnog unitarizma i drzavnog centralizma: "jedan narod, jedna
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drzava". Jugoslovenska muslimanska organizacija uspjela je da se
u Ustav ugradi ¢lan 135. kojim ¢e se u slu¢aju regionalne podjele
zemlje sacuvati teritorijalna cjelovitost Bosne i Hercegovine u
njenim historijskim granicama.
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BOSNA U KRALJEVINI JUGOSLAVIJI

17. Bosna i Hercegovina u Kraljevini Jugoslaviji. Kralj
Aleksandar je 6. januara 1929. objavio Proklamaciju kojom je
ukinuo Vidovdanski ustav (1921), raspustio Narodnu skupstinu,
proglasio sebe jedinim nosiocem suvereniteta i vrhovne vlasti u
drzavi i kao program svoje apsolutisticke vlasti proglasio "¢uvanje
drzavnog 1 narodnog jedinstva". Raspustio je politicke stranke i
obrazovao vojnu vladu. Iste godine, 3. oktobra, donesen je Zakon o
nazivu i podjeli kraljevine na upravna podrucja, kojim je odredeno
daje sluzbeni naziv drzave: Kraljevina Jugoslavija. Po tom zakonu
opca uprava se vrsi po banovinama, srezovima i op¢inama. Drzava
je podijeljena na devet banovina, koje su dobile ime po rijekama.
Ovom podjelom razbijen je historijski teritorijalni okvir Bosne i
Hercegovine na Cetiri banovine, s tim da je samo Vrbaska banovina
(Banjaluka) izuzev Dvora na Uni u cjelini bila na bosanskoherce-
govackom teritoriju. Ostali dijelovi Bosne i Hercegovine podijeljeni
su na Drinsku (Sarajevo), Zetsku (Cetinje) i Primorsku (Split)
banovinu, koje su duboko zadirale u teritorije susjednih zemalja.
Toliko duboko koliko je trebalo da Bosnjaci ni u jednoj ne budu
vecinski narod.

Tako je Bosna i Hercegovina prvi put u svojoj hiljadugodisnjoj
historiji bila teritorijalno podijeljena na administrativno-upravne
jedinice kojim se razbijao njen historijski teritorij. Tako je pored
ukidanja svakog vida pokrajinske vlasti, BiH bila i teritorijalno
razbijena (35).

Do sporazuma Cvjetkovi¢-Macek, doslo je 26.avgusta 1939.
Tada je objavljena Uredba o Banovini Hrvatskoj, kojom su Savska
i Primorska banovina i 13 srezova u BiH (Br¢ko, Gradacac,
Derventa, Travnik, Fojnica, Bugojno, Stolac, Mostar, Ljubuski,
Livno, Konjic, Duvno i Prozor) spojeni u jednu banovinu.

18. Bosna i Hercegovina, s obzirom na svoj polozaj u Jugoslaviji
izmedu dva svjetska rata nije imala svoj samostalni pravni sistem.
U njoj je primjenjivan pravni sistem Jugoslavije. Pravni sistem

31



Jugoslavije poceo je da se razvija formalnopravno donosenjem
Ustava Kraljevine Srba, Hrvata i Slovenaca 28. juna 1921. Period
od 1918. do 1921. protekao je u autonomnom uredivanju pravnih
odnosa zemalja koje su usle u sastav nove drzave, uz snaznu kontrolu
centralne vlade i njenu uredbodavnu aktivnost.

Poslije ukidanja Vidovdanskog ustava 1929. godine i kraljevog
oktroiranja novog ustava iz 1931. godine, u uslovima apsolutne
vlasti, u BiH je nastao jedan improviziran ustavnopravni poredak
bez legitimiteta. PokusSaji njegovog legitimiranja na izborima 1935.
1 1938. godine, u uslovima primjene represivnih metoda i progona
opozicije samo je ucvrsc¢ivano jedno nelegitimno stanje koje je takvo
ostalo do rata i razbijanja Jugoslavije od strane Njemacke, Italije i
njihovih satelita iz okruZenja 1941. godine i nastanka kvislinskih
tvorevina Paveli¢eve Hrvatske i Nediceve Srbije.
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FEDERALNA BOSNA 1 HERCEGOVINA

19. Obnova drzavnosti u obliku Federalne Bosne i Hercegovine.
Kada je u septembru 1943. poslije kapitulacije Italije, ve¢ bila
izvjesna pobjeda saveznickih snaga, pocele su pripreme za
konstituiranje centralne vlasti u Bosni i Hercegovini. To se uskoro
i desilo u Mrkonji¢ Gradu (Varcar Vakufu) 25. novembra 1943. na
Prvom zasjedanju ZAVNOBIiH-a (Zemaljskog antifasistiCkog vijeca
narodnog oslobodenja Bosne i Hercegovine). Ovaj se datum uzima
kao dan obnove bosanske drzavnosti i uspostavljanja moderne
bosanske drzave na demokratskim principima i postivanju ljudskih
i gradanskih prava (36).

Vojna podloga za obnovu drzavnosti Bosne i Hercegovine bila
je ta §to je krajem 1943. godine od ukupno 27 divizija tadaSnje
Narodnooslobodilacke vojske Jugoslavije, Bosna i Hercegovina
davala 11 divizija 1 viSe samostalnih odreda van sastava divizija
(37). Politicka podloga za obnavljanje drzavnosti Bosne i
Hercegovine bilo je masovno opredjeljenje sva tri bosanska naroda
za politicku autonomiju BiH u demokratskoj i federativnoj
Jugoslaviji (DFJ), kao zasebna federalna jedinica. Historijska
podloga za obnovu drzavnosti Bosne i Hercegovine bila je bosanska
srednjovjekovna drzava i postojanje jedinstvenog bosanskog naroda
(Bosnjana, Bo$njaka, Bosanaca) koji su i pored polumilenijumskog
potpadanja pod tudinsku vlast sacuvali svijest o0 svom posebnom
politickom i kulturnom identitetu i svojoj drzavnosti i Bosni kao
svojoj drzavi, Ciju su politicku posebnost uspjele sacuvati sve
generacije Bosanaca u njenom hiljadugodis$njem postojanju. S tom
razlikom $to su od druge polovine XIX stoljeca pod uticajem
politicke propagande iz susjedstva i crkvenih vlasti, bosanski katolici
poceli da se nacionalno osjecaju Hrvatima, a bosanski pravoslavci
da se nacionalno osje¢aju Srbima. Bosanski muslimani, iako im je
predodredeno bilo da se nacionalno opredijele kao Srbi ili kao
Hrvati, ostali su politic¢ki sljedbenici tradicije srednjovjekovnih
Bosnjana (Bos$njaka). Dok su ekstremni Bosanski Srbi tezili da
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Bosnu pripoje Srbiji, a ekstremni Bosanski Hrvati, da je pripoje
Hrvatskoj, Bosnjaci su jos§ od turskog vremena tezili ka politickoj
autonomiji Bosne i obnovi njene drzavnosti. lako su bili muslimani
nikada nisu sebe smatrali Turcima u nacionalnom smislu, veé
Bosnjacima (38).

AVNOJ je na Drugom zasjedanju (29.11.1943) donio Odluku o
izgradnji Jugoslavije na federativnom principu, kojom je nacelno
odreden i polozaj ZAVNOBiH-a kao nosioca drzavno-pravnih
funkcija u federalnoj jedinici Bosni i Hercegovini. U tac. 3. ove
odluke kaze se da "U skladu sa federativnom izgradnjom Jugoslavije
jeste ¢injenica da vec¢ sada osnovne organe narodne vlasti kod
pojedinih naroda Jugoslavije predstavljaju narodnooslobodilacki
odbori i zemaljska antifasisticka vije¢a narodnog oslobodenja" (39).

Pravni akti usvojeni na Drugom zasjedanju ZAVNOBiH-a (1944)
reguliraju jedinstven pravni sistem Bosne i Hercegovine na novim
demokratskim osnovama. U tom smislu je i$la i izgradnja organa
uprave i izgradnja organa sudske vlasti na principima izgradnje
sistema jedinstva vlasti u Federalnoj Bosni i Hercegovini. Uputama
je odredeno da se sudska vlast izgradi na principima: demokrati-
¢nosti izbora sudija, zbornosti sudija, viSestepenosti sudova,
nezavisnosti u donosenju odluka, javnosti rada i odgovornosti za
rad pred narodom (40).
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NARODNA REPUBLIKA
BOSNA | HERCEGOVINA

20. Narodna Republika Bosna i Hercegovina. Ubrzano je vr$ena
iizgradnja bosanskohercegovacke drzavnosti. Poslije oslobodenja
Sarajeva sazvano je Trece zasjedanje ZAVNOBiH-a koje je odrzano
26. aprila 1945. (41). Na ovom zasjedanju donesene su slijedece
odluke i1 zakoni: (1) Odluka o odobrenju rada PredsjednisStva
ZAVNOBIH-a izmedu dva zasijedanja; (2) Odluka o izmjeni i
dopuni Odluke o konstituiranju Zemaljskog antifasistickog vijeca
narodnog oslobodenja Bosne i Hercegovine u najvise zakonodavno
i izvr$no narodno predstavnicko tijelo Federalne Bosne i
Hercegovine; (3) Zakon o zakletvi narodnih poslanika Narodne
skupstine Bosne i Hercegovine i (4) Zakon o narodnoj vladi BiH
(60). Na ovom zasjedanju ZAVNOBIH se pretvorio u Narodnu
skupstinu Bosne i Hercegovine. Zatim je izabrana vlada Bosne i
Hercegovine. Predsjednistvo ZAVNOBiH-a postalo je Predsjedni-
$tvo Narodne skupstine.

Nakon provedenih izbora prvo zasjedanje Ustavotvorne
skupstine sazvano je za 11. novembar 1946. (42). Ustavotvorna
skupstina je na ovom prvom zasjedanju potvrdila: (1) Sve odluke
ZAVNOBiH-a donesene na Drugom i Tre¢em zasjedanju, (2) Sve
akte koje je donijela Narodna skupstina na ovom zasjedanju27. i
28. aprila 1945., kao i Narodna skupstina NR Bosne i Hercegovine
od aprila 1945. do prvog zasjedanja Ustavotvorne skupstine, (3)
Odluke i druge akte Predsjednistva Narodne skupstine. Navedenim
aktima je ovo narodno predstavnicko tijelo izabrano na slobodnim
izborima legitimiralo sve odluke koje su doneSene do prvog
zasjedanja Ustavotvorne skupstine.

Na sjednicama Ustavotvorne skupstine, odrzanim 28. do 31.
decembra 1946. donesen je Ustav Narodne Republike Bosne i
Hercegovine, proglasen na sjednici od 31. decembra 1946. (43).

Ako se izuzme Uredba o bosanskom vilajetu koju je sankcionirao
sultan u novembru 1864. i Statut (Ustav) za Bosnu i Hercegovinu
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koji je sankcionirao u februaru 1910. austrijski car i ugarski kralj
Franjo Josif, taéno nakon 483 i po godine, od gubljenja drzavnosti
1463., bosansko suvereno narodno predstavnicko tijelo, izabrano
na slobodnim izborima , donijelo je Bosni i Hercegovini prvi Ustav
u njenoj historiji.

U ¢lanu prvom Ustava uredeno je da je Narodna Republika Bosna
i Hercegovina narodna drzava republikanskog oblika. Tom
odredbom definitivno je ureden status Bosne i Hercegovine kao
drzave. Clan drugi Ustava ureduje da se Bosna i Hercegovina,
koristec¢i se svojim pravom na samoopredjeljenje ujedinila sa
Srbijom, Hrvatskom, Slovenijom, Makedonijom i Crnom Gorom u
saveznu drzavu FNRJ i prenijela na FNRJ samo ona prava koja su
saveznoj drzavi data Ustavom FNRJ.
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SOCIJALISTICKA REPUBLIKA
BOSNA | HERCEGOVINA

21. Socijalisticka Republika Bosna i Hercegovina. Ustav iz 1963.
ovako definira socijalisticku republiku: "drzavna socijalisticka
demokratska zajednica" (¢lan 108. stav 1.). Dok je Ustav iz 1946.
govorio o suverenosti republika, Ustav iz 1963. govori o "suverenim
pravima" naroda tamo gdje propisuje da ta prava §titi Federacija
(¢lan 114.). Tako se ispreplic¢u "drzavnost" republike i "suverena
prava" naroda. Sve to moze imati svoju nacelnu politi¢ku vrijednost
i svoje politicko znacenje, ali s ustavnopravnog aspekta moze se
sumnjati u te njihove atribute, s obzirom da su bili samo deklarativni.
Prema Ustavu iz 1946., Ustavnom zakonu iz 1953. 1 Ustavu iz 1963.
Jugoslavija je bila centralizirana drzava u pogledu uredivanja
drustveno-ekonomskog i politickog sistema i u dobroj mjeri, u tim
sferama odnosa i subordinirana. To je proizlazilo iz ¢injenice da je
sam Savez komunista bio tako organiziran, tzv. demokratski
centralizam, sa vrlo malo demokratije, a sa puno centralizma. lako
je Jugoslavija bila savezna drzava sastavljena od autonomnih
federalnih jedinica, u bitnim pitanjima drZzavnog uredenja nije se
razlikovala od unitarno uredenih drzava. Jugoslavija je bila samo
deklarativno federalizirana, a stvarno se njome upravljalo iz centra
(sovjetski model).

Ustavom 1974. SFRJ je definirana da je: "savezna drzava kao
drzavna zajednica dobrovoljno ujedinjenih naroda i njihovih
socijalistickih republika, kao i socijalistickih autonomnih pokrajina
Vojvodine i Kosova koje su u sastavu SR Srbije".

Najznacajnija odredba Ustava iz 1974. godine koja je promijenila
teorijski koncept jugoslavenske federacije kao drzave sa punim
suverenitetom jeste ustavna odredba o postupku revizije Ustava iz
1974. U ¢lanu 402. stav 1. stoji: "Promjena Ustava SFRJ usvojena
je kad se sa tekstom koji je usvojilo Savezno vije¢e Skupstine SFRJ
saglase skupstine svih republika i autonomnih pokrajina, odnosno
skupstine ovih republika". Saglasnost skupstina svih republika i

37



pokrajina nije niSta drugo ve¢ ugovor medu njima da dode do
promjene Ustava. A znamo da ugovor mogu potpisati samo suverene
drzave. Jugoslavija se u tom elementu iskazuje kao konfederacija,
a ne federacija.

Prije toga je u ¢lanu 400. uredeno da Savezno vije¢e moze
pokrenuti postupak promjene Ustava samo uz prethodno postignutu
saglasnost skupstina svih republika i autonomnih pokrajina, odnosno
skupstina republika, ako je rijec da se mijenjaju samo odredbe kojim
se ureduje polozaj republika i medusobni odnosi federacije i
republika. I ovaj stav potvrduje da je Jugoslavija bila u sustini
ugovorna zajednica, samo §to se taj ugovor formalno nazivao Ustav.

22. Pravni sistem Bosne i Hercegovine je bio u neposrednoj
vezi sa pravnim sistemom bivse Jugoslavije. Ustav Jugoslavije iz
1946. odredio je pravac razvoja pravnog sistema cijele zemlje.
Narodna skupstina FNRJ donijela je u periodu do 1953. godine
veliki broj zakona. Posebno su bili znacajni: Zakon o nevaznosti
pravnih propisa donijetih prije 6. aprila 1941. godine kojim se
formalnopravno prekida kontinuitet unutra$njeg prava, "starog" i
"novog" pravnog poretka Jugoslavije, zatim, Zakon o narodnim
odborima (1946, 1949,1952), Zakon o upravnom sporu, Krivi¢ni
zakonik 1 dr.

Ovo razdoblje razvoja pravnog sistema znacajno je bio i za
uspostavljanje novih druStveno-ekonomskih odnosa, u kom pogledu
su posebno znacajni bili akti kojim je izvrSena konfiskacija
neprijateljske imovine i imovine narodnih neprijatelja, oduzimanje
ratne dobiti, a zatim nacionalizacija industrijskih preduzeéa, banaka
itrgovine 1946.11948. godine. Drzavna svojina je bila pretpostavka
za planiranje u privredi, koje je takoder bilo regulirano zakonom o
drzavnom planiranju.

DonoSenje Zakona o upravljanju drzavnim privrednim
preduzeéima i vi§im privrednim udruzenjima od strane radnih
kolektiva (Zakona o radnickom samoupravljanju) juna 1950. godine
1 brojnih uredbi predstavljalo je pocetak novog razdoblja u razvoju
pravnog sistema.

Ovo se razdoblje uobicajeno naziva - period radnickog
samoupravljanja. Njegov poCetak vezuje se za donoSenje Zakona o
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radnickom samoupravljanju, odnosno za donoSenje Ustavnog
zakona od 1953. godine. Sa formalnopravnog stanovista donosenje
ovih pravnih akata znacilo je stvaranje novih organizacionih jedinica
van sastava drzavnih organa - radnickih savjeta i upravnih odbora -
i u sastavu drzavnih zakonodavnih organa - vijeca proizvodaca.
Tako je pocela decentralizacija zakonodavne funkcije i uspostav-
ljanje novog oblika svojine - druStvene svojine sredstava za
proizvodnju. Ustavni zakon izricito je proklamovao nacelo suvere-
nosti radnog naroda i postavio je za osnove drustvenoekonomskog
uredenja: drustvenu svojinu sredstava za proizvodnju, samouprav-
ljanje u privredi i samoupravljanje u opstini, gradu i srezu. Donesen
je potom vecéi broj zakona koji "uvode" samoupravljanje u
vanprivredne djelatnosti, $to je kasnije sankcionirano Ustavom od
1963. godine. Ustav od 1963. god. postavio je ustavnopravne
mogucnosti za dalji razvoj samoupravljanja u sadrzinskom smislu
- kao prava radnog Covjeka i kao prava odredenih organizacionih
jedinica u samoupravnom sistemu, a, §to je posebno znacajno,
obogatio je sadrzinu li¢nih prava ¢ovjeka.

U periodu poslije donosenja ovog Ustava, odredene promjene u
sferi ideoloskopolitickih i ekonomskih odnosa zahtijevale su
donosenje amandmana (44).

Donosenje Ustava 1974. godine postavlja dalju izgradnju
pravnog sistema u pravcu obezbjedenja i zastite polozaja Covjeka,
s jedne strane, 1 obezbjedenja dominacije radnicke klase jacanjem
samoupravne organizacije udruzenog rada, s druge strane. U
ostvarenju ovog drugog cilja posebno je znacajan Zakon o
udruzenom radu od 1976. godine.

Sredinom 1981. usvojeni su ustavni amandmani kojima se
reguliSe duzina mandata i sastav izabranih kolegijalnih organa tzv.
kolektivno rukovodenje. Slijede¢a znacajna promjena Ustava
izvrSena je amandmanima 1989. kojim je najavljena reforma
ckonomskog i politi¢kog sistema, a potom i donoSenje novih ustava
u republikama 1990. i 1991. kada je otvoren proces disolucije
Jugoslavije (45).

23. Disolucija Jugoslavije. Srbija nezadovoljna modelom
Jugoslavije koji je uveden Ustavom SFRJ iz 1974. od pocetka je
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imala prigovor i trazila da pokrajine budu vise politicki integrirane
u Srbiju. Sa objavljivanjem Memoranduma Srpske akademije nauka
1986. ovaj zahtjev je prosiren sa pokrajina i na republike u kojima
su Srbi bili znatnije zastupljeni u strukturi stanovnistva. Osim
Slovenije, to se odnosilo na sve druge republike, posebno na Bosnu
i Hercegovinu i Hrvatsku - radi ostvarivanja velikosrpske politicke
ideje: Svi Srbi u jednoj drzavi.

Prvo je Srbija donijela svoj Ustav septembra 1990. kojim je
ukinut ustavni polozaj Kosova i Vojvodine, dviju jugoslavenskih
pokrajina u sastavu Srbije, koje su imale u svemu identic¢an polozaj
kao i republike, samo $to nisu imale status drzava. Ovakvim
ustavnim rjeSenjem pokrajina, Srbija je pocela prva od republika
da rusi ustavnopravni poredak SFRJ. Ustavom Srbije bio je
povrijeden ustavni polozaj ovih pokrajina ureden Ustavom SFRJ.
Zbog opstrukcije sudija srpske nacionalnosti Ustavni sud
Jugoslavije u toku 1991. godine nije uspio donijeti presudu kojom
bi se povratio raniji ustavnopravni status pokrajinama, kakav je
bio prijedlog ovog autora koji je bio Sudija izvjestioc. Potom su
svoje ustave donijele Slovenija, Hrvatska i Makedonija i provele
referendume o razdruzivanju iz Jugoslavije. Bosna i Hercegovina
nije donijela novi Ustav, ali je usvojila ustavne amandmane31. jula
1990. godine i tako je pored Crne Gore koja je slijedila politicku
opciju Srbije, bila jedina republika koja nije donijela potpuno nov
ustav.

Ubrzo zatim je u Bosni dosSlo do odrzavanja parlamentarnih
izbora (18.11.1990) na kojim su bili pobijedeni reformirani
komunisti, a pobjedu su izvojevale tri nacionalne stranke SDA
(Bosnjaci), SDS (Srbi) i HDZ (Hrvati). U svim drugim republikama
iste godine su bili takoder odrzani izbori na kojima su pobijedile
gradanske 1 nacionalne opcije koje su trazile vise politicke
autonomije svojih republika u Jugoslaviji ili nezavisnost od nje,
nasuprot srpskom stanovistu da se o¢uva federalna Jugoslavija sa
znacajnim porastom centralnih funkcija u odnosu na stanje prema
Ustavu iz 1974. pod devizom pravljenja nove "moderne federacije".
Kada joj to nije uspjelo, pokusala je uz pomo¢ JNA da zavede
vanredno (ratno) stanje marta 1991. Predsjednistvo Jugoslavije je
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taj prijedlog odbacilo zahvaljuju¢i glasu bosanskog ¢lana
Predsjednistva. To je ubrzalo proces srbiziranja JNA, potajno
naoruzavanje srpskog stanovni$tva u Hrvatskoj i Bosni i
Hercegovini pripremajuci se za vojnu opciju. Nasuprot tome, u
meduvremenu u Jugoslaviji je prevladao koncept nacionalnih
suverenih drzava i trazio se modus o¢uvanja Jugoslavije, kao saveza
suverenih nezavisnih drzava, ¢emu su se Srbija i Crna Gora
suprotstavile. Tako je nastao jedan spontani proces unutrasnjeg
raspada Jugoslavije na nove nezavisne i suverene drzave. To je
konstatovala i Arbitrazna komisija o Jugoslaviji koju je obrazovala
Evropska zajednica: "1. Komisija je u svom misljenju br. 1. od 29.
novembra 1991. godine, koje je objavljeno 7. decembra konstatirala
da se Socijalisticka Federativna Republika Jugoslavija nalazi u
procesu raspadanja".

Dok je Slovenija ve¢ u decembru 1990. na referendumu izrazila
zelju za razdruzivanjem u Jugoslaviji i najavila taj ¢in za 25. juni
1991., Hrvatska je svoj referendum organizirala tek 30. maja 1991.,
a razdruzivanje najavila takoder za juni iste godine. Makedonija je
referendum organizirala u septembru 1991., a odmah potom 17.
novembra donijela svoj novi Ustav kojim se razdruzila od
Jugoslavije.

Bosna 1 Hercegovina izvrSila je znacajne ustavne promjene
navedenim ustavnim amandmanima iz 1990. godine.Ovim
amandmanima izvrSene su promjene u druStvenoekonomskim
odnosima, otvaranjem prema trzi$noj ekonomiji i promjene u
politickom sistemu otvaranjem mogucnosti da se dotadasnji
jednopartijski sistem zamijeni sa viSepartijskim sistemom i
pluralistickom demokratijom. Takoder je dotadasnji skupstinski
sistem vlasti sa jedinstvom drzavne vlasti, zamijenjen parlamen-
tarnim sistemom, sa podjelom drzavne vlasti na zakonodavnu,
izvr$nu i sudsku vlast.

Jedna od najznacajnijih odredaba tada vazeceg ustavnog
amandmana LX na Ustav Socijalisticke Republike Bosne i
Hercegovine bila je ona $to daje novu definiciju Bosne i
Hercegovine koja je bila uz provedeni referendum osnovni pravni
argument za medunarodnopravno priznanje Bosne i Hercegovine
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kao nezavisne drzave. U njoj se Bosna i Hercegovina definira kao:
"demokratska suverena drzava ravnopravnih gradana, naroda BiH
- Muslimana, Srba i Hrvata i pripadnika drugih naroda i narodnosti
koji u njoj zive". Ovom definicijom trajno su bili definirani
drzavnopravni odnosi u Bosni i Hercegovini i njeni prema drugima.

S obzirom na strukturu svoga stanovnistva Bosna i Hercegovina
je Cinila takve poteze da ne doprinese zao$travanju politickih odnosa
u Jugoslaviji, ve¢ naprotiv, da se oni demokratskim putem
razrjeSavaju mehanizmima koje je Ustav SFRJ predvidio. Ali je u
svom Memorandumu (Pismo o namjerama) od 14. oktobra 1991.
godine jasno rekla i svoju politiCku poziciju u slucaju raspada
Jugoslavije: "Bosna i Hercegovina neée prihvatiti nikakvo ustavno
rjesenje buduce jugoslovenske zajednice u kojoj ne bi istovremeno
bila Srbija i Hrvatska". Ona je to objasnjavala postoje¢om
nacionalnom strukturom svoga stavnovnisStva i ekvidistancom u
odnosu na obje zemlje ("Sluzbeni list SR BiH, broj 32, od 16.
oktobra 1991.).

U meduvremenu je medunarodna zajednica obrazovala
Konferenciju o Jugoslaviji, sa zadatkom da pomogne rjesavanje
politickih odnosa izmedu njenih republika u procesu disolucije
Jugoslavije. Da bi olaksala proces disolucije i da bi ga stavila pod
kontrolu, Evropska zajednica i njene zemlje ¢lanice su na Savjetu
ministara EZ u Briselu 16. decembra 1991. godine donijele
Deklaraciju o Jugoslaviji i Deklaraciju o smjernicama o priznavanju
drzava u Isto¢noj Evropi i Sovjetskom Savezu.
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24. Bosanski zahtjev za priznavanje suverenosti i nezavisnosti.
Odgovaraju¢i na navedene Smjernice, Vlada Bosne i Hercegovine
je donijela 20. decembra 1991. Odluku o priznavanju drzavnosti,
odnosno nezavisnosti Bosne i Hercegovine. U Odluci se izrazava
Zelja da se BiH prizna "kao nezavisna drzava" i da BiH "prihvata
sve obaveze" sadrzane u Smjernicama. Zatim da BiH "prihvata Nacrt
Haske konvencije ukljucujuéi svakako i poglavlje II koje se odnosi
na zastitu ljudskih prava, nacionalnih i etnickih grupa". Vlada u
svojoj odluci navodi rezultate posljednjeg popisa stavnovniStva
(1991): Hrvati 17,27%, Muslimani (Bosnjaci) 43,74% i Srbi
31,33%. Zatim 5,51% Jugoslovena i 2,15% pripadnika ostalih
etnickih grupa. Vlada se zalaze da se "pitanje odnosa medu
jugoslovenskim republikama treba rjeSavati mirnim putem". Potom
se vlada obavezuje "da Bosna i Hercegovina nema niti ¢e kao
nezavisna drzava imati ikakvih teritiorijalnih pretenzija prema bilo
kojoj susjednoj drzavi i da ne¢e voditi nikakve neprijateljske
propagandne aktivnosti protiv bilo koje susjedne drazve". Stoga
moli Evropsku zajednicu i njene drzave ¢lanice da "priznaju
suverenitet i nezavisnost Bosne i Hercegovine" (46).

Odlukom od 8. januara 1992. godine vlada SR BiH prihvata i
obavezuje se da primjenjuje Povelju UN, Zavrsni akt iz Helsinskija,
Parisku povelju, Univerzalnu deklaraciju o pravima covjeka,
Medunarodni pakt o gradanskim i politickim pravima i sve druge
medunarodne akte koji garantuju prava Covjeka i slobode i da
postuje ranije preuzete obaveze SFRJ na planu razoruzavanja i
kontrole naoruzanja. Komisija dalje konstatuje:

- Vaze(i Ustav SR BiH garantuje jednaka prava "narodima Bosne
i Hercegovine - Muslimanima, Srbima i Hrvatima - i pripadnicima
drugih naroda i etnickih grupa koji Zive na njenoj teritoriji".

- Vaze¢i Ustav SR BiH garantuje poStovanje prava covjeka, i
vlasti Bosne i Hercegovine su dostavile Komisiji listu vazecih
zakona kojima se potvrduju ti principi. Osim toga, pruzile su
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Komisiji uvjeravanja da ¢e novi ustav, trenutno u pripremi, u
potpunosti garantovati prava i slobode ¢ovjeka.

Vlasti Bosne 1 Hercegovine takode su pruzile uvjeravanja
Komisiji da ova republika nema nikakve teritorijalne pretenzije
prema susjednim zemljama i da je spremna da bude garant njihovog
teritorijalnog integriteta. Ali i trazila da nova zajednica sadrzi
najmanje Srbiju i Hrvatsku i da istovremeno bude potpisana
konvencija o priznavanju suvereniteta SR BiH u njenim postojec¢im
granicama. Predsjednistvo SR BiH obavijestilo je Komisiju da ova
perspektiva niSta ne mijenja u pogledu zahtjeva za priznavanje
suvereniteta i nezavisnosti SR BiH.

Prema Ustavu Bosne i Hercegovine koji je modifikovan
amandmanom LXVII, gradani ostvaruju svoja prava posredstvom
predstavnicke skupstine ili putem referenduma.

Po misljenju PredsjedniStva i Vlade SR BiH, pravnu osnovu
zahtjeva za priznavanje predstavlja amandman LX koji je dodat
Ustavu Bosne i Hercegovine 31. jula 1990. godine. Ovaj amandman
odreduje da je Republika Bosna i Hercegovina "suverena
demokratska drzava ravnopravnih gradana, naroda Bosne i
Hercegovine - Muslimana, Srba i Hrvata - i pripadnika drugih naroda
i narodnosti koji zive na njenoj teritoriji". Ovaj amandman
predstavlja znac¢ajnu novinu u odnosu na ranije pravno stanje.

Osim toga, izvan institucionalnog okvira SR BiH, "srpski narod
u Bosni i Hercegovini" se 10. novembra 1991. godine izjasnio putem
plebiscita za "zajednicku jugoslovensku drzavu", 21. decembra
1991. godine "Skupstina srpskog naroda u Bosni 1 Hercegovini"
izglasala je rezoluciju koja tezi formiranju "Srpske Republike Bosne
i Hercegovine" u okviru savezne drzave Jugoslavije, ukoliko bi
muslimanske 1 hrvatske zajednice u Bosni i Hercegovini odlucile
da "promijene stav o Jugoslaviji", 9. januara 1992. godine ta
skupstina je proglasila nezavisnost "Srpske Republike Bosne i
Hercegovine".

U takvim okolnostima Arbitrazna komisija smatra da se
izrazavanje volje stanovnistva Bosne 1 Hercegovine da se SR BiH
konstituiSe kao suverena i nezavisna drzava, treba da provjeri
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eventualno putem referenduma na koji bi bili pozvani da uéestvuju
svi gradani SR BiH bez razlike i pod medunarodnom kontrolom.

25. Odluka referenduma za suverenu i nezavisnu Bosnu i
Hercegovinu. Slijede¢i misljenje Arbitrazne komisije, Skupstina
SR Bosne i Hercegovine donijela je Odluku o raspisivanju
referenduma, po kojoj ¢e se referendum odrzati 29. februara i 1.
marta 1992. godine. Referendumsko pitanje o kojem ¢e se gradani
izjasniti glasilo je: Jeste li za suverenu i nezavisnu Bosnu i
Hercegovinu, drzavu ravnopravnih gradana, naroda Bosne i
Hercegovine - Muslimana, Srba i Hrvata i pripadnika drugih naroda
koji u njoj zive?

Rezultati glasanja saopcéeni su 6. marta 1992. Od ukupnog broja
glasaca 3.253.847 na republicki referendum za utvrdivanje statusa
Bosne i Hercegovine izaslo je i glasalo 2.073.568 gradana sa pravom
glasa ili 64,31% i to prema izvodima iz opstih birackih spiskova
1.989.786 i na osnovu potvrda o upisu u opsti biracki spisak 83.535.
glasaca.

Vazecih glasackih listic¢a bilo je 2.067.969 ili 64,14%. Od
ukupnog broja vazecih listica "ZA" je bilo 2.061.932 glasaca, ili
99,44%, dok je "PROTIV" glasalo 6.037 ili 0,29%, a nevaze¢ih
glasackih listi¢a bilo je 5.227 ili 0,25%.

Dakle, od ukupnog broja (2.073.568) gradana koji su glasali na
republickom referendumu za utvrdivanje statusa Bosne i
Hercegovine 29. februara i 1. marta 1992. godine, ZA SUVERENU
INEZAVISNU BOSNU I HERCEGOVINU, DRZAVU RAVNO-
PRAVNIH GRADANA, NARODA BOSNE I HERCEGOVINE -
MUSLIMANA, SRBA, HRVATA I PRIPADNIKA DRUGIH
NARODA KOJI U NJOJ ZIVE izjasnilo se 2.061.932. gradana ili
99,44%.

26. Pravo na samoopredjeljenje i pitanje drzavnih granica. S
obzirom da je proces raspada Jugoslavije postao nezaustavljiv,
Republika Srbija je pokusala, na posredan na¢in diplomatskim
kanalima da utice na taj proces postavljajuéi razlicita pitanja
Arbitraznoj komisiji. Jedno od tih pitanja bilo je da li srpski narod
u Bosni i Hercegovini i u Hrvatskoj ima pravo na samoopredjeljenje,
dok se drugo pitanje odnosilo na drzavne granice, odnosno da li se
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unutarnje linije razgranicenja izmedu republika moze smatrati
drzavnim granicama. Komisija je odgovorila da ove republike
moraju ¢lanovima tih zajednica i etnickih skupina garantirati prava
covjeka i temeljnih sloboda priznatih medunarodnim pravom,
ukljucujuci, u tom slucaju, pravo na biranje njihovog drzavljanstva.

Komisija smatra, da bile ma kakve okolnosti, pravo na
samoopredjeljenje ne moze dovesti do izmjene granica koje postoje
u trenutku nezavisnosti (uti possidetis juris), osim da se
zainteresirane drzave dogovore suprotno. U vezi s unutarnjim
granicama, Hrvatske i Srbije, te Srbije i Bosne i Hercegovine,
Komisija smatra da u smislu medunarodnog javnog prava, ove
granice dobivaju karakter granica zasti¢enih medunarodnim pravom
u slucaju stjecanja nezavisnosti, te da se mogu mijenjati jedino
zajednickim sporazumom (Misljenje broj 3.).

Ako u sklopu jedne drzave postoji jedna ili vise konstitutivnih
grupa, jedna ili vise etnickih, vjerskih, jezickih zajednica, ove grupe
imaju, u skladu s medunarodnim pravom, pravo na priznavanje
njihovih identiteta. Drzave su duzne osigurati postovanje prava
manjina. S tim u vezi Komisija smatra da srpsko stanovnistvo iz
Bosne i Hercegovine i Hrvatske treba uzivati sva prava koja su
prema vazeéim medunarodnim konvencijama priznata manjinama,
kao i nacionalna medunarodna jamstva u skladu s nac¢elima
medunarodnog prava. Pravo na samoopredjeljenje je nacelo kojim
se Stite prava covjeka. Na temelju toga prava svako ljudsko bice
moze zahtijevati slobodu izrazavanja svoje pripadnosti, etnickoj,
vjerskoj ili jezi¢koj zajednici po svom izboru. Prema misljenju
Komisije, srpsko stanovni$tvo u Bosni i Hercegovini i Hrvatskoj
ima pravo uzivati sva priznata prava manjinama i etnickim grupama,
medunarodnim pravom i odredbama Nacrta konvencije za mir u
Jugoslaviji od 4. novembra 1991. Republike su obavezne u slucaju
potrebe njima priznati pravo na nacionalno opredjeljenje, $to nije
isto Sto i nacionalno samoopredjeljenje.

Sto se tie granica Komisija je miljenja da ¢e se problem granica
morati rjeSavati u skladu sa slijede¢im kriterijima:

Prvo - vanjske granice ¢e se morati poStovati u svim slucajevima,
u skladu sa na¢elom na koje se podsjeca u Povelji UN, deklaracijom

46



koja se odnosi na nacela medunarodnog prava koji se ti¢u odnosa
prijateljstva i suradnje izmedu drzava, u skladu s Poveljom UN,
Rezolucija 2625 (XXXV) Generalne skupstine UN 1 u skladu sa
Zavrsnim aktom iz Helsinkija (1975), kojom je inspiriran ¢lan 11.
Becke konvencije od 23. avgusta 1978. godine o sukcesiji drzave
na planu ugovora.

Drugo - demarkacija linija izmedu Hrvatske i Srbije ili izmedu
Srbije i Bosne i Hercegovine ili, eventualno, izmedu drugih
susjednih nezavisnih drzava, moc¢i ¢e se mijenjati samo putem
slobodnog i medusobnog dogovora.

Trece - ako se ne dogovori suprotno, prija$nje granice poprimaju
karakter granica koje §titi medunarodno pravo. To je zakljucak na
koji navodi nacelo poStovanje teritorijalnog "status quo". Nacelo
koje ima op¢i karakter kako je saop¢io Medunarodni sud pravde
(pitanje pogranicnog spora Burkina Faso - Republika Mali, koje
miruje od 22. decembra 1986. godine; Zbornik 1986. Paragraf, 20
strana 565). Ovo nacelo ima za cilj sprjeCavanja bratoubilacke borbe,
kako se ne bi dovela u opasnost nezavisnost i stabilnost novih drzava.

Ovo nacelo je utoliko lakSe bilo primjeniti izmedu jugosloven-
skih republika - $to je - na osnovu alineja 2. i 4. ¢lana 5. Ustava
SFRJ - odlu¢eno da se konzistentnost teritorija i republika ne mogu
mijenjati bez njihove saglasnosti (Misljenje broj 3.)

27. Datumi sukcesije za nove nezavisne drzave. U skladu sa
opce prihva¢enom definicijom sadrzanom u Bec¢kim konvencijama
iz 1978.11983. godine o sukcesiji drzava, "datum sukcesije drzava"
znaci datum na koji je drzava nasljednica zamijenila drzavu
prethodnicu u odgovornosti za medunarodne odnose teritorije na
koju se odnosi sukcesija drzava.

Drzava prethodnica Socijalisticka Federativna Republika
Jugoslavija (SFRJ) je prestala da postoji i, kao $to je Arbitrazna
komisija ustanovila u svom misljenju NO.9, nijedna od drzava
nasljednica ne moze tvrditi da je jedina drzava - produzetak.

Drugo, prestanak postojanja SFRJ, za razliku od drugih nedavno
razdjeljenih drzava (SSSR, Cehoslovacka) rezultirao je, ne iz
sporazuma izmedu strana, nego iz procesa dezintegracije koja je
trajala neko vrijeme, pocevsi, po misljenju Komisije, 29. novembra
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1991. godine, kad je Komisija izdala Misljenje NO1 i zavrSavajuci
4. jula 1992. godine, kad je izdala Misljenje NO. 8.

Arbitrazna komisija je bila svjesna prakti¢nih problema koji
mogu slijediti iz odredivanja vise od jednog datuma drzavne
sukcesije zbog dugotrajnog i razvucenog procesa kojim je doslo do
disolucije SFRIJ. Jedna implikacija je da bi se razli¢iti datumi
primjenjivali za prenos drzavne imovine, arhiva i dugova i drugih
prava i interesa na nekoliko drzava nasljednica SFRJ. Medutim,
drzave su slobodne da rijese poteSkoce koje mogu slijediti iz
njihovog primjenjivanja zaklju¢ivanjem sporazuma koji bi dozvolili
pravican ishod.

Arbitrazna komisija je u vezi s tim zauzela misljenje: da datumi
kad su drzave koje su nastale iz SFRJ naslijedile SFRJ slijedeci: 8.
oktobar 1991. godine, u sluc¢aju Republike Hrvatske i Republike
Slovenije; 17. novembar 1991. godine, u slucaju Bivse Jugoslove-
nske Republike Makedonije; 6. mart 1992. godine u sluc¢aju
Republike Bosne i Hercegovine i 27. april 1992. godine u slucaju
Savezne Republike Jugoslavije (Srbija i Crna Gora). Ukoliko se
zainteresirane drzave drukcije ne dogovore, ovo su datumi kada
drzavna imovina, aktiva i razli¢ita prava, arhivi, dugovi i razlicite
obaveze bivse SFRJ prelaze na drzave nasljednice (Misljenje broj
11, Pariz, 16. juli 1993. godine).

28. Medunarodnopravno priznanje Bosne i Hercegovine
uslijedilo je na sjednici Savjeta ministara Evropske zajednice u
Briselu 6. aprila 1992., s tim da ono pocinje teci od 7. aprila 1992.
godine. Ovaj detalj je posljedica diplomatskog prigovora iz
Beograda, zbog koincidencije sa 6. aprilom 1941. godine., kada je
napadom Njemacke i njenih saveznika doslo do razbijanja
Kraljevine Jugoslavije.

Medunarodnopravnim priznanjem Bosna i Hercegovina je i
formalno prestala biti u sastavu SFRJ. Time je ona postala
samostalni 1 nezavisni medunarodnopravni subjekt. Politi¢ko-
administrativne granice ranije republike kao jedne od Sest federalnih
jedinica SFRJ, postale su medunarodne drzavne granice, a SFRJ je
postala bivsa drzava. Njenim raspadom bivse federalne jedince su
povratile svoj suverenitet kojeg su prilikom ulaska u Demokratsku
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Federativnu Jugoslaviju, na Drugom zasjedanju AVNOJ-a 29.
novembra 1943. godine, bile prenijele na saveznu drzavu. Srbija i
Crna Gora su 27. aprila 1992. usle u sastav trece Jugoslavije,
donijevsi novi ustav. Tako se drzava Bosna i Hercegovina danas,
ne mijenjajuci svoje ranije granice, sa istoka granici sa Jugoslavijom
(Srbija 1 Crna Gora), sa zapada i jugozapada sa Hrvatskom, a na
sjeveru rijekom Savom koja je postala medunarodna rijeka koja
dijeli Hrvatsku od Bosne i Hercegovine.

Posto je na Bosnu i Hercegovinu otpocela agresija Srbije i Crne
Gore i bivse INA, Predsjednistvo je 8. aprila 1992. godine donijelo
Odluku o proglasenju neposredne ratne opasnosti, kojom je sastav
Predsjednistva, u skladu s Ustavom BiH, prosiren sa predsjednikom
skupstine, vlade i komandantom Teritorijalne odbrane Republike.
Tom odlukom Predsjednistvo je ovlaséeno da u vrijeme neposredne
ratne opasnosti moze donositi uredbe sa zakonskom snagom, kao i
odluke o izboru ili imenovanju i razrjeSenju, koje ¢e podnijeti na
potvrdu Skupstini ¢im ona bude u moguénosti da se sazove (47).

Na istoj sjednici PredsjedniStvo je promijenilo naziv
Socijalisticke Republike Bosne i Hercegovine u novo ime drzave:
"Republika Bosna i Hercegovina". Potom je obrazovalo novi Stab
teritorijalne odbrane Bosne i Hercegovine, postavilo novu komandu
i utvrdilo zvani¢ni privremeni znak pripadnika teritorijalne odbrane:
stari bosanski grb Stitastog oblika plave boje presjecen bijelom
dijagonalom sa po tri zlatnozuta ljiljana u svakom polju .

Potom je PredsjedniStvo donijelo Uredbu sa zakonskom snagom
0 preuzimanju i primjenjivanju zakona bivse SFRJ koji se u Bosni
i Hercegovini primjenjuju kao republi¢ki zakoni. IzvrSen je
selektivni izbor zakona iz oblasti privrede, finansija, poljoprivrede,
Sumarstva i vodoprivrede, saobracaja i veza, ekonomskih odnosa
sa inostranstvom i inostranih poslova, drzavne uprave, unutrasnjih
poslova, pravosuda, zdravstva, radnih odnosa, penzijskog i
invalidskog osiguranja, socijalna i djecija zaStita, boracka i
invalidska zastita, obrazovanja, nauke, kulture i sporta i ostalih
propisa. Posebnom uredbom Predsjednistvo je selektiralo savezne
propise koji se nec¢e primjenjivati, kao i propise za njihovo
izvrSavanje na teritoriji Bosne i Hercegovine ("Sluzbeni list RBiH",
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broj 2, 11. aprila 1992.). Predsjednis$tvo je za itavo vrijeme agresije
donosilo i druge uredbe sa zakonskom snagom, dok nije bio
uspostavljen normalan rad Skupstine, ukidanjem neposredne ratne
opasnosti i ratnog stanja.

Predsjednistvo je posebnom uredbom sa zakonskom snagom
utvrdilo privremeni grb i zastavu Republike Bosne i Hercegovine.
Grb je Stitastog oblika plave boje podijeljen na dva polja
dijagonalnom gredom bijele boje sa po tri ljiljana zlatnozute boje u
svakom polju. Zastava je pravougaonog oblika sa grbom Republike
Bosne i Hercegovine u sredini na bijeloj podlozi sa jedan prema
dva ("Sluzbeni list RBiH", br. 4, 20. maj 1992.). Posebnom uredbom
jeregulirana upotreba grba i zastave Bosne i Hercegovine ("'Sluzbeni
list RBiH", br. 15, 5. septembar 1992.).

U cilju uspostavljanja diplomatskih i konzularnih odnosa
Republike Bosne i Hercegovine sa drugim drzavama, Predsjednistvo
je ratificiralo one medunarodne konvencije koje se odnose na tu
materiju.

Nakon §to je agresor na Bosnu i Hercegovinu okupirao oko 70%
teritorije drzave, ubio preko 40 hiljada ljudi, prisilno raselio oko
milion i 400 hiljada stanovnika, a njih preko 60 hiljada odveo u
koncentracione logore i nastavio organizirano da razara civilne,
privredne, vjerske i druge objekte, a polazeci od prava na odbranu
koje je priznato po medunarodnim zakonima, Predsjednistvo je tek
20. juna 1992.. dakle, nakon dva i po mjeseca od pocetka agresije,
donijelo Odluku o proglasenju ratnog stanja. Taj €in agresije utvrden
je od strane Savjeta sigurnosti Ujedinjenih nacija, Rezolucijom broj
752 od 18. maja 1992. Predsjednistvo je kao agresora navelo:
Republiku Srbiju, Republiku Crnu Goru, Jugoslavensku armiju i
teroriste Srpske demokratske stranke.

Bosna i Hercegovina se odlu¢no oduprla agresiji i time $to se za
¢itavo vrijeme najstrasnijih ratnih djelovanja i genocida provodenog
nad njenim stanovni§tvom, maksimalno zauzimala za o¢uvanjem
legitimiteta i legaliteta svojih institucija. Na kraju u tome je i uspjela.
Legalne vlasti Bosne i Hercegovine: Skupstina, Predsjednistvo,
Vlada i sudovi su radili u skladu sa postoje¢im ustavom i zakonima,
a politi¢ki sistem je funkcionirao u uslovima ratnog stanja. Tako su
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ove institucije, ¢iji je rad bio prilagoden uslovima rata, u skladu sa
ustavom, docekale i uspostavljanje mira u Bosni i Hercegovini
potpisanog 14. decembra 1995. godine, utvrdenog u Dejtonu 21.
novembra 1995. godine.

Na osnovu ovog mirovnog sporazuma Republika Bosna i
Hercegovina nastavila je svoj kontinuitet pod imenom Bosna i
Hercegovina. Time je Bosna i Hercegovina nastavila svoj zivot kao
cjelovita suverena i nezavisna drzava, sa o¢uvanim medunaro-
dnopravnim subjektivitetom u odnosima sa drugim drzavama i
¢lanstvom u medunarodnim organizacijama. Iz njenog Ustava koji
je sastavni dio mirovnog sporazuma (Aneks 4.) proizlazi da Bosna
i Hercegovina ostaje u svojim medunarodnopravno priznatim
granicama i teritirijalno nedjeljiva po etnickim zajednicama, u kojoj
¢e svaki Bosanac na cijeloj njenoj teritoriji biti svoj na svome.
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DRZAVA BOSNA | HERCEGOVINA

29. Drzava Bosna i Hercegovina. Na osnovu ovog mirovnog
sporazuma Republika Bosna i Hercegovina nastavila je svoj
kontinuitet pod imenom Bosna i Hercegovina. Time je Bosna i
Hercegovina nastavila svoj Zivot kao cjelovita suverena i nezavisna
drzava, sa oCuvanim medunarodnopravnim subjektivitetom u
odnosima sa drugim drzavama i ¢lanstvom u medunarodnim
organizacijama. Iz njenog Ustava koji je sastavni dio mirovnog
sporazuma (Aneks 4.) proizlazi da Bosna i Hercegovina ostaje u
svojim medunarodnopravno priznatim granicama i teritirijalno
nedjeljiva po etnickim zajednicama, u kojoj ¢e svaki Bosanac na
cijeloj njenoj teritoriji biti svoj na svome (48).

Sama c¢injenica da je u Aneksu 4. sadrzan Ustav Bosne i
Hercegovine koji predstavlja njen najvazniji i najvisi pravni akt
govori 0 njegovom izuzetnom znacaju za ocuvanje drzave Bosne i
Hercegovine i stabiliziranja poratnih politickih prilika u njoj, uz
puno postivanje i pravnu zastitu ljudskih prava i sloboda ¢ovjeka i
gradanina.

Strukturu Ustava sacinjava njegov uvodni odnosno svecani dio
(preambula), opste odredbe o Bosni i Hercegovini, odredbe koje se
ti€u ljudskih prava, odredbe kojima je utvrdena nadleznost i odnosi
izmedu institucija Bosne i Hercegovine i njenih entiteta, odredbe
koje odreduju organe vlasti Bosne i Hercegovine, njihov sastav i
nadleZnost, te odredbe koje se ticu amandmanske procedure odnosno
mogucénostima za izmjenu ovog Ustava, prelazne odredbe te Aneksi
11 II koji ¢ine sastavne dijelove Ustava Bosne i Hercegovine.

Posebno je znacajna je ona odredba Ustava Bosne 1 Hercegovine
kojom je propisana obaveza entiteta da svoje ustave usklade sa
Ustavom Bosne i Hercegovine, kao i uspostavi ustavne kontrole
koju ¢e vrsiti Ustavni sud Bosne i Hercegovine, posebno da li su
ustavi i zakoni entiteta u skladu s Ustavom Bosne i Hercegovine.
Ovakve ustavne odredbe unose optimizam u ocuvanje cjelovite,
suverene i nezavisne drzave Bosne i Hercegovine kao subjekta
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medunarodnog prava i ¢lanice brojnih medunarodnih organizacija,
medu kojima Ujedinjenih nacija, OSCE i dr.

Bosna i Hercegovina se nalazi pred vratima evropskih politickih
integracija i partnerstva za mir NATO saveza, a takoder ostaje
otvorena za saradnju i udruzivanje napora za uspostavu mira i sa
svim drzavama koje to zele kao i drugim medunarodnim
organizacijama.
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REZIME

Od vremena kada se "Zemlja Bosna" prvi put spominje u djelu
"De administrando imperio", bizantskog cara Konstantina
Porfirogeneta sredinom X stoljec¢a, Bosna je do danas prolazila kroz
razli¢ite drzavne i politicke oblike organiziranja vlasti i tome
odgovarajuce pravne sisteme.

Bosna ima viSestoljetnu tradiciju susretanja i mijeSanja razlicitih
civilizacija 1 kultura koje su se sintetizovale u specifi¢noj
duhovnosti koja se ne moze naéi u njenih susjeda: Hrvatskoj, Srbiji
i Crnoj Gori. Zato oni Bosnu ne razumiju i vr$e nad njom nasilje.
Upravo ta njena specificna duhovnost ¢ini bosansko drustvo
specifiénom 1 nedjeljivom politickom zajednicom i drzavom. To
joj je pomoglo da prezivi do danas.

Avari i Slaveni na prostoru danasnje Bosne krajem VI i pocetkom
VII st zatekli su ostatke Ilira i Romana. Bila je uspostavljena
dvjestogodisnja avarska politicka organizacija vlasti ¢iji je spomen
ostao u nazivima ban i zupan. Time se pretpostavlja da su i prije
Porfirogenetova pomena Bosne, na njenom prostoru postojali oblici
javne vlasti o kojima nije ostalo dovoljno izvora, prije nego $to se
Bosna pominje kao banovina poc¢etkom XII st.

U srednjovjekovnoj Bosni poznata su dva oblika drzavne vlasti:
banovina (do 1377) i kraljevstvo (do 1463) godine. U oba ova oblika
drzavne vlasti Bosna je samostalna drzava. Sa banom Stjepanom II
i kraljem Tvrtkom I Bosna je dozivjela svoj najveci uspon.
Dominantno pravo u srednjovjekovnoj Bosni je obi¢ajno pravo.
Od pisanih izvora sacuvani su medunarodni ugovori, vlasteotske
povelje i tekstovi na ste¢cima. Nije bilo pisanih zakona.

Padom Bosne pod vlast Osmanskog carstva 1463., Bosna je
teritorijalno organizirana po sandzacima u okviru rumelijskog
beglerbegluka. No i tada je najveci i najznacajniji dio bosanskog
prostora organiziran u bosanskom sandzaku, a njeni periferni
dijelovi su organizirani u hercegovacki, zvornicki i kliski sandzak.
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Tek nakon 117 godina takvog stanja, Bosna je uspostavljena
kao zasebna provincija 1580. (ajalet), na prostoru koji je obuhvatao
idijelove susjednih zemalja. Poslije Karlovackog mira 1699. prostor
bosanskog ajaleta je sveden u historijske granice bosanskog
kraljevstva iz XV stolje¢a. Osnivanje bosanskog ajaleta na prostoru
historijske Bosne, doprinijelo je oCuvanju narodne svijesti o
politickom 1 kulturnom kontinuitetu Bosne sa srednjovjekovnom
bosanskom drzavom, o¢uvanju njene cjelovitosti i kasnijoj obnovi
bosanske drzavnosti (1943.).

U prvoj polovini XIX st. sticajem politickih i historijskih
okolnosti pored bosanskog ajaleta bio je uspostavljen hercegovacki
mutesafirluk (1833) da bi 1866. ponovo bila objedinjena u
jedinstveni bosanski vilajet. Za Citavo vrijeme 415-godisnje
osmanske uprave u Bosni, Bosnom su upravljali sandzakbezi
podredeni rumelijskom beglerbegu, a kada je postala zasebna
osmanska provincija (ajalet) njom su upravljali sultanovi namjesnici
odnosno veziri.

Specificnost drzavnopravnog i politickog polozaja Bosne pod
Osmanlijama proizlazila je iz njenog krajiskog karaktera,
prelazenjem na islam velikog dijela njenog stanovnistva koje se
nazivalo Bo$njanima razli¢itih konfesija i postojanjem ustanove
kapetanija.

U Bosni je u vrijeme Osmanlija vazio osmanski pravni sistem
koji se sastojao od Serijatskog prava (Kur'an i hadisi) i drzavnog
(sultanskog) prava, odnosno kanonskog prava kojim su uredivani
odnosi koji nisu bili uredeni ili su bili nepotpuno uredeni Serijatskim
pravom. Pred kraj osmanske uprave pored Serijatskih uvedene su i
gradanske pravne institucije i doneSeni zakoni.

Bosna i Hercegovina je u periodu 1878-1918. imala drzavno-
pravnu egzistenciju sui generis. Osmanlije su formalno zadrzale
suverenitet nad njom, a stvarnu upravu je imala Austro-Ugarska uz
saglasnost Evrope i Turske.

Aneksijom Bosne i Hercegovine 1908., Austro-Ugarska je
nelegitimno preuzela suverenitet od Osmanlija krsec¢i Berlinski
ugovor. Da bi legitimirala aneksiju, Austro-Ugarska je za dva i po
miliona funti sterlinga kupila od Turske svoja prava u Bosni i
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Hercegovini, pretvorivsi je u koloniju. Bosna i Hercegovina je u
¢itavom tom periodu ostala izvan Austro-Ugarske drzavnopravne
strukture.

Ustav 1910. 1 sabor koji su Bosni oktroirani od strane cara, nisu
promijenili njen polozaj zavisne zemlje. Zahvaljujuéi ¢injenici da
je Bosnom upravljala kruna, odnosno zajednicka vlada, da nije,
dakle, bila podijeljena izmedu Austrije i Ugarske, propas¢u Austro-
Ugarske, Bosna i Hercegovina je ostala teritorijalno cjelovita u
svojim historijskim granicama.

U vrijeme Austro - Ugarske uprave u Bosni je vazio austrougarski
pravni sistem u ¢ijim su se temeljima nalazili instituti rimskog prava.
Zatim su primjenjivani propisi koji su donoSeni samo za Bosnu.
lako je imala svoj Ustav (1910) i svoj Sabor, Bosna nije imala
autonomna prava da samostalno donosi svoje zakone. U vrijeme
austrougarske uprave, u Bosni je za bosanske muslimane vazilo
Serijatsko pravo u nasljednim i porodi¢nim odnosima.

Bosna i Hercegovina je zajedno s drugim juznoslavenskim
zemljama koje su bile u sastavu Austro - Ugarske, ucestvovala
punopravno u stvaranju nove drzave SHS, koja nije zivjela ni dva
puna mjeseca ( od 6.oktobra do kraja novembra 1918), koja je 1.
decembra 1918. s Kraljevinom Srbijom konstituirala novu drzavnu
zajednicu, Kraljevinu SHS. U Kraljevini SHS Bosna je zahvaljujudi
¢lanu 135. Vidovdanskog ustava iz 1921. ocuvala teritorijalnu
cjelovitost u svojim historijskim granicama u kojim je bila pod
austrougarskom upravom. Imala je elemente autonomne vlasti sa
sjediStem u Sarajevu do definitivnog uspostavljanja centralisti¢ke
vlasti nove drzave. Od ujedinjenja 1918. do januara 1929. moZze se
recida je Bosna, u ¢ijem je sastavu bilo Sest oblasnih uprava, zivjela
u uslovima legitimnog ustavnog stanja.

Diktatura kralja Aleksandra 1929. prvi put od 1463. godine
razbija teritorijalno jedinstvo Bosne i Hercegovine podjelom njenog
prostora na Cetiri banovine koje su obuhvatale i dijelove teritorija
njenih susjeda. Ovim je bio razbijen bosanski politi¢ki prostor u
njegovim historijskim granicama s ciljem da Bosnjaci ni u jednoj
banovini ne budu vecinski narod. Tada je u¢injen najveci udarac
Bosni kao jedinstvenom teritorijalno-politiCkom prostoru u cijeloj
njenoj dotadasnjoj hiljadugodisnjoj politickoj historiji. Sljedeci
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udarac je bio sporazum Cvjetkovi¢ - Macek od 26. avgusta 1939.
kojim je dogovorena teritorijalna podjela

Bosne i Hercegovine izmedu Srbije i Hrvatske na racun
bosnjackog naroda. Ovaj sporazum zbog zapocinjanja Drugog
svjetskog rata nije bio prosao parlamentarnu proceduru i sluzbeno
se smatra nepostojecim.

Kraljevina Jugoslavija, kao prisilna unitarna drzava, od 1929.
do 1945. bila je nelegitimna tvorevina Oktroiranog ustava iz 1931.
sa improviziranim pravnim sistemom nastalim upotrebom sile i
politickim ucjenama dvorske kamarile. Zbog nelegitimnosti i
provizornosti tadanjeg pravnog poretka bilo je moguce da se aktuelni
rezim politi¢ki neodgovorno odnosi prema Bosni i Hercegovini i
Bosnjacima 1939. godine i njena tri naroda.

Zahvaljujuci politickim promjenama 1941. i aktivnom uces¢u
sva tri bosanska naroda u Narodnooslobodilackom pokretu 1941-
1945., 1 njegovoj politi¢koj odluci da se nova Jugoslavija organizira
na federalnom principu, Bosna i Hercegovina je nakon 480 godina,
25. novembra 1943. u Varcar Vakufu (Mrkonji¢ Gradu) na Prvom
zasijedanju ZAVNOBIH-a obnovila svoju drzavnost. Nakon cetiri
dana na Drugom zasijedanju AVNOJ-a 29. novembra,, predstavnici
sva tri bosanska naroda prenijela su odluku ZAVNOBIH-a, da Bosna
i Hercegovina kao jedna od Sest ravnopravnih federalnih jedinica
bude konstituent nove Demokratske Federativne Jugoslavije.

Tada nije bilo odluc¢ivano kakvo ¢e biti politicko uredenje nove
drzave. Tek nakon odrzanih izbora (11.novembra), na zasijedanju
Ustavotvorne skupstine, 29. novembra 1945., odlu¢eno je da se
Jugoslavija definira kao "federativna narodna republika". Tako je i
Bosna i Hercegovina, kao federalna jedinica, imala narodno-
republikanski oblik vlasti. Bosna i Hercegovina je kao drzava
ucestvovala sa drugim federalnim jedinicama s punim politickim
legitimitetom u vrSenju vlasti savezne drzave kao nosiocem
drzavnog suvereniteta i medunarodnopravnog subjektiviteta.

Sa intenzivnijim unosenjem elemenata socijalisticke ideologije
u njeno unutrasnje uredenje, posebno uvodenjem radnickog
samoupravljanja, Bosna i Hercegovina prerasta iz narodnog
republikanskog oblika u socijalisticki republikanski drzavni oblik,
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u kome je dominantan jednopartijski sistem vlasti, kao $to je bioiu
prethodnom obliku "narodne republike".

Socijalisticki pravni sistem sastojao se od drzavnog i
samoupravnog prava. Ovaj se sistem izgradivao u zajednickom
saveznom parlamentu i vladi i subordinirao je drzavne organe Bosne
i Hercegovine prema saveznim organima u pitanjima u kojima je
savezna drzava bila nadleZzna. Ali je postojala i znacajna
"republicka" i "samoupravna" regulativa, narocito u sferi privrede
i drustvenih djelatnosti kojom se mogla izraziti i drzavnopravna
specificnost Bosne i Hercegovine i samouprava lokalnih zajednica,
preduzeca i ustanova.

Pokusaj da se uspostavi takva drzavna zajednica u kojoj ¢e Bosna
i Hercegovina, kao i druge federalne jedinice kao drzave imati vise
autonomije, a odluke na saveznom nivou donositi konsenzusom,
kao $to je bilo uspostavljeno Ustavom iz 1974., nije uspio kao
trajno rjeSenje, zbog Cega se Jugoslavija raspala 1991/92. godine
na viSe nezavisnih drzava. Tako je Bosna i Hercegovina, nakon
529 godina, od kada je 1463. izgubila svoju nezavisnost, 6. aprila
1992. ponovo medunarodnopravno priznata kao politicki nezavisna
i suverena drzava kada je stekla i svoj puni medunarodnopravni
subjektivitet.

Politi¢kim i drustveno-ekonomskim promjenama koje su potom
nastale pocinju se gubiti socijalisticki atributi iz njenog drzavnog
uredenja, a time je izgubila i "socijalisticki" predznak ispred svoga
imena. U njenom nazivu ostaje samo "Republika Bosna i
Hercegovina". Dejtonskim sporazumom potpisanim u Parizu 14.
decembra 1995. nestaje i atribut "republika" i sluzbeni naziv drzave
je samo "Bosna i Hercegovina", u ¢ijem su sastavu dva entiteta sa
Sirokom politickom autonomijom.

Bosni i Hercegovini je mirovnim sporazumom zagarantirana
teritorijalna cjelovitost u medunarodnopravno priznatim granicama,
drzavni suverenitet kojeg vr$e najvisi organi Bosne i Hercegovine
i medunarodnopravni subjektivitet, kao i ¢lanstvo u medunarodnim
organizacijama. DanaSnji pravni sistem kreiran je Ustavom BiH
(Aneks IV) Mirovnog sporazuma, kome je pridodato 15
medunarodnik konvencija i ugovora koje u pravnom sistemu BiH
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imaju snagu ustavne norme. Pravni sistem BiH ¢ine i pravni sistemi
entiteta, kantona i1 op¢ina.

Posto Bosna i Hercegovina ima dugu historijsku i politicku
tradiciju regionalnog organiziranja, njoj najbolje odgovara da bude
uredena kao federacija zupanija ili kantona na cijelom svom
medunarodnopravno priznatom prostoru, bez nacionalnih
predznaka. Stoga sadasnju podjelu na entitete treba razumjeti kao
prolazno stanje. Pojam Bosne kao drusStva i drzave u sebi
podrazumijeva etnicki i vjerski izmijeSano stanovnistvo na cijelom
njenom drzavnom teritoriju uz puno postivanje nacionalnih,
gradanskih i ljudskih sloboda i prava. Bez toga, to nije Bosna, kakvu
historija poznaje.

Kolonijalni naziv drzave "Bosna i Hercegovina", koji je nastao
u vrijeme austro-ugarske uprave treba zamijeniti, i nasoj drzavi
vratiti njeno historijsko ime - BOSNA.
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CONSTITUTIONAL
DEVELOPIVIENT OF
BOSNIA AND HERZEGOVINA

A Short Suryey






PREFACE

When the reconstruction of the historical being and his-
torical existence of Bosnia and Herzegovina is in question, it
is just forthcoming the work on revision and demystification
of the myths and ideclogical mystifications of the prejudicial,
more exactly, ethnocentric Serbian and Croatian historiography.

In an unusually condensed form, by concentration on the
key points of the history of Bosnia and Herzegovina, from the
perspective of the state-legal discourse, not only implicitly but
explicitly, hegemonic state-political and national conceptions
toward Bosnia are being demystified. In that increasing en-
deavour also participates the prof. dr. Omer Ibrahimagic s book
titled State-Legal Development of Eosnia and Herzegovina.

The book represent a fundamental thesis that there exists a
continuity in the existence, by history shaped, cultural-usual,
political and state-legal individuality of Bosnia. Of course,
this individuality in the book is being, primarily, observed in
its state-legal contents. But, of special significance is also that
what prof. Ibrahimagi¢ underlines that the continuity in the
historical individuality of Bosnia used to be founded as well
as on the continuity of its territorial integrity.

Eeside the critical discourse toward the historical falsifi-
cations produced by the traditional prejudiced historiogra-
phy, in the book there are valuable contributions to knocking
to pieces of the prejudices toward the more modern history of
Eosnia and Herzegovina emerged on the very ground of the
failure of the Eurasian and Ealkan socialism. It is a word of
the author's effort, in which he succeeds, to illuminate and
also critically evaluate a period of the statehood of Bosnia
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and Herzegovina, and that without any old and actual idec-
logical stereotypes or preconvictions.

The author, without a prejudice, by this book represents a
significant contribution to the development of our democratic
political culture filled with the respect of the historical truths
without pragmatic cosmetics of our history.

As a noticeable virtue of this book we also consider the
fact that on a small space, clearly, distinctly, educationally,
clear, identifying the main tendencies and marking the cru-
cial state-legal and political facts is being formed a picture of
the continuity of the state-legal development of Bosnia and
Herzegovina.

The printing of this book in the Bosnian and English lan-
guage will make a contribution giving the domestic and inter-

national scientific and political public a historiographic and
scientifically competent and authentic source for own under-
standing the historical being of Bosnia and Herzegovina.

Dr. Esad Zgodi¢
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INTRODUCTION

Since it was first mentioned as “The Land of Bosnia” in “De
administrando imperio” by the Byzantine emperor Constantine
Porphirogenet in mid-tenth century (1), Bosnia has gone
through different state and political forms of rule and its cor-
responding legal systems.

Political organisation of medieval Bosnia started with the
arrival of Avars and Slavs at the end of VI and in early VII
centuries. If the existence of public authority is the element of
recognition of political identity of a country, rather than the
title of a ruler, be it a vice-roy, a king, or an emperor, one may
say that Bosnia had political rule before either Serbs or Croats.
Absence of sources to confirm these forms of authority prior
to XII century does not mean that there was no such authority
in Bosnia. Thus one may say that Bosnia (the lands of Bosnia)
had its own political development at the same time as the lands
surrounding it, later occupied by Serbs and Croats (2).

69






BANATE OF BOSNIA

1. Banate of Bosnia. A Hungarian document from 1137 con-
firms that Bosnia was and independent state in early XII century.
This document refers to Bosnia as “bosnensis ducatus” (3). The
first recorded form of authority in Bosnia was banate [vice-roy’s
country], a name originating from the Avars’ rule in this region
(ban and zupan are words of Avar rather than Slavic origin).

The first ruler of Bosnia known by name was Ban Boric. There
are two passages from Cinam’s work (Epitomes) referring to Bosnia
and Boric: ”Bosnia is not subordinated to the arch-zupan of Serbs,
its people has its own way of life and governance”(4).

Historic sources confirm the existence of “a state apparatus in
Bosnia” during the rule of Ban Kulin, as well as the existence of “a
court chamber”, “very high income”, and “a considerable cultural
development” of the country (5). The famous charter for the people
of Dubrovnik from 1189 confirmed Bosnia as an independent state
guaranteeing freedom of passage and trade for merchants from
Dubrovnik in its territory. Kulin’s leadership was stronger than in-
dicated in the title of ban. During a gathering at Bilino Polje in
1203, Holy See referred to Kulin as the master of Bosnia, “presente
bano Culino domino Bosnae” (6).

During the bans’ rule in Bosnia, the best sources to confirm
Bosnia’s status as that of an independent state rather than a domin-
ion were the Pope’s letters to rulers of neighbouring countries as
well as charters issued by the bans of Bosnia to merchants, mainly
from Dubrovnik, since Dubrovnik was Bosnia’s best link with the
world. Thus, in his charter from 1234, ban Ninoslav guaranteed
freedom of passage for the merchants from Dubrovnik, exempted
them from taxation, and offered them protection in cases of war
with the ruler of Raska, i.e. Serbia (7).

Lack of sources on Bosnia from the second half of XII century
cannot be proof of the fact that Bosnia was not an independent
state, and that it was allegedly conquered by Hungary. It was rather
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the opposite, since the Arpadovic did not subject Bosnia to their
rule, and there was no other trace of Bosnia in the rich diplomatic
material from the time, except for references to mere titles (8).
This also applies to the pompous titles of Bribiraca (the Subic
brothers), which never meant true rule over the lands of Bosnia.
Hrvatin, the leader of Donji Krajevi, was the only one to recognise
Paul, the ban of Croatia. However, other Bosnian leaders saw him
as a traitor who did not recognise Stjepan I, the ban of Bosnia (9).
It has been confirmed that the “Croatian lord” ruled in only two
regions of Donji Krajevi: Banica and Vrbanja, i.e. the areas ruled
by Hrvatin (10). Mladin’s title of the ban of Bosnia is just a title.
During his rule, Stjepan II placed Humske zemlje [regions of
Hum] together with Krajina between the rivers Neretva, Cetina and
Zavrsje, under Bosnian sovereignty (11). Leaders of the Church of
Bosnia firmly supported the rulers and their policy. This harmoni-
ous unity of Bosnia’s rulers and its religious leaders could not be
penetrated by neither Bribirci (the Subic) nor the Arpadovic, nor
the Anjouvians. this was their common strength in the defence of
Bosnia (12). This spiritual duality of Bosnian rulers in XIII and
X1V centuries was probably the secret of their success. Judging by
an old document (13), the rulers were with the church at home, but
spoke and acted as the true believers abroad (14). Members of the
Church of Bosnia did not enter the state council, and Bosnian (catho-
lic) bishops were far from Bosnia (in Djakovo, Slavonia). Bosnia
was at the peak of its power, after defeating the Serbian emperor
Dusan “the mighty” in 1350, following his attack on Bosnia (15).
This ascent of Bosnia continued under Tvrtko I. At the time,
there were two legal and political bodies in Bosnia: the court and
the rule (kingdom or rusag, orsag, state council) with equal powers
in decision-making in legal matters (16). There were also interest-
ing sanctions and threats for those who violated their oath. Joint
rule was common in Bosnia, such as the one, for example, during
the rule of Stjepan II together with his brother Vladislav. There
was a four-fold rule at the beginning of Tvrtko’s rule: Vladislav
(father), Jelena (mother), and two sons, Tvrtko and Vukac. Then it
changed. After Vladislav’s death, there was three-fold rule (of the
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mother and two sons). It was reflected in the signatures of different
charters, confirmations, etc. (17)

After winning over Ludovic in 1363, Tvrtko removed powers
from his brother Vukac and declared himself the “ban of all of
Bosnia” (18) This action ended all forms of joint rule in Bosnia,
thus moving from a kind of family rule over private property, under
private law, into the realm of public law. Rule in Bosnia became a
public law activity within social and customary rules in public af-
fairs from the time.
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THE KINGDOM OF BOSNIA

2. The kingdom of Bosnia was the subsequent form of organised
state rule in medieval Bosnia. Tvrtko I, one of the most successful
rulers, was crowned in 1377 as the king of Bosnia. He chose the
name Stjepan, selecting martyr Stephen as the protector of his or-
der. After that, all the rulers were to bear the name Stjepan before
their own. His ancestors had family ties with the Nemanjic dy-
nasty, which ended with the death of emperor Uros in 1371. By his
grandmother Jelisaveta, Tvrtko held the right to succession for the
crown of Serbia. At the time, his signature read: “Stefan Tvrtko v
hrista Boga kral Srbljem i Bosne i Primorju” [Stefan Tvrtko, the
king of Serbia, Bosnia, and lands by the sea, before Christ] (19).

After supporting the uprising of Croatian and Dalmatian lead-
ers against the Hungarian Empire in 1389, Tvrtko became the ruler
of Croatia and Dalmatia in 1390. He declared himself the king of
Croatia and Dalmatia, from Velebit to Cetina, and from Cetina to
Kotor. He thus expanded the borders of medieval Bosnia to the
widest region ever to be held by any medieval South Slav ruler.

Tvrtko’s principle of rule was “the stronger Bosnia is, the weaker
it makes Hungary, and vice versa” (20).

After ban Stjepan II and king Tvrtko, the two most successful
rulers of Bosnia, the country entered a crisis of governance, with
no significant rulers until the fall of the country to the Ottomans in
1463. His successors did not have the charisma to motivate the
leaders to be united and efficient. this was used by the lords of the
lands of Bosnia (Usora, Soli, Donji Kraji, Zapadna strana (Zavrsje),
Hum, Podrinje, Primorje), and irrespective of the royal rule, they
ascended. They ruled their estates (regions) as sovereign rulers,
with their own courts, nobility, privileges and charters. The nobil-
ity of the Bosnian rusag (the state council), together with the king,
decided on the state matters including the person from the
Kotromanic dynasty to succeed to the throne of Bosnia (21).
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Fights amongst the leaders lead Bosnia to an overall weakness.
The weakening was contributed to by continuous efforts of its
neighbours, primarily Hungary, to subject Bosnia to their own rule.
This facilitated Turkish conquest of Bosnia, and divided leaders
into those who collaborated with Hungary and those who collabo-
rated with Turkey. The definite announcement of disaster for me-
dieval Bosnia was when its two last kings, father and son, Stjepan
Tomas and Stjepan Tomasevic, launched expulsions of the follow-
ers of the Bosnian faith and forceful conversions to Catholicism.
The situation boiled down to the motto: There was no one to de-
fend Bosnia”. Stjepan Tomasevic, who linked the destiny of his
country to Hungary and the Pope, both supporting him just ver-
bally, died during the fall of Bosnia in 1463.

3. Medieval Bosnian state functioned in accordance with the
standards of customary law and state protocols typical of the time.
Bosnian law was not encoded in a statute. However, Bosnian cus-
tomary law had different written forms. It was binding for leaders
and nobility. If they took the throne, the first thing to do was to
issue a charter confirming all the rights guaranteed earlier by their
predecessors. Categories such as “faithful service”, “faith of the
lord”, “noble property”, were the basis for building private and
public law relations in the medieval Bosnian state.
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THE OTTOMAN AYALET OF BOSNIA

4. The Ottoman province of Bosnia. With the fall of the medi-
eval state to the Ottomans in 1463, Bosnia lost the possibility to
develop its own state and legal system further. However, its people,
Bosnians or Bosniaks, never lost an awareness of the historical
existence of the medieval Bosnian state for more than half a mil-
lennium in the pre-Islamic period. This historical awareness of
Bosnian identity contributed to maintaining territorial and political
integrity of the historical Bosnian territory both during the Otto-
man Empire as well as the Austro-Hungarian Empire.

Initially, Bosnia did not fall to the Ottomans entirely. More than
50 years passed between the first Turkish attack and the establish-
ment of “Bosansko krajiste” as an interim form of military and
territorial organisation of the Ottoman rule in Bosnia (1451)(22).
And 117 years passed from the fall of Bosnia in 1463, when the
first sanjak was established as the first independent form of mili-
tary, administrative and political form of organisation of Ottoman
rule in Bosnia, until the establishment of the Bosnian beglerbegluk
or ayalet [province] as a separate province of the Ottoman Empire
in 1580. By then, the sanjaks of Bosnia, Herzegovina and Klis were
established within the Rumeliya beglerbegluk, the name of the
European part of the Ottoman Empire. The Zvornik sanjak was
part of the Budim beglerbegluk from 1541.

In the meantime, the Ottomans failed to establish a renegade
“Bosnian kingdom” with clear animosity towards the two remain-
ing Hungarian dominions in Bosnia (Jajce and Srebrenica). When
the puppet “Bosnian king “ tried to present his credentials to the
Hungarians, the Ottomans terminated this miniature Bosnian king-
dom (1476)(23).

5. Bosnian beglerbegluk or ayalet was established in 1580. It
was created as a tool of further expansion and defence against Aus-
tria and Venice. The second reason was the need to further exploit
the subjects, to be achieved through a stronger bureaucratic appa-
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ratus. The Bosnian beglerbegluk was established by excluding the
sanjaks of Bosnia, Herzegovina, Klis, Pakrac and Krk from the
Rumeliya one, and the sanjaks of Zvornik and Pozega from the
Budim one. The former Bosnian sanjak became the central sanjak
of this ayalet. As the Bosnian ayalet covered territory wider than
the one covered by the old kingdom, thus the term Bosnia became
much wider at the time.

The first beglerbeg of the Bosnian ayalet was the former
sanjakbey of the Bosnian sanjak (1574-1580) Ferhad-bey Sokolovic,
who automatically assumed the title pasha and was seated in Banja
Luka.

After the Karlovac peace treaty in 1699, the territory of the
Bosnian ayalet was reduced to its XV century borders. Thus, at the
end of XVIII century, the Bosnian ayalet consisted of four sanjaks:
Bosnia, Herzegovina, Zvornik and Klis ones. Trying to avoid hav-
ing Venetians for neighbours, Dubrovnik voluntarily awarded Klek
i.e. Neum in the North, and Sutorina in the South, to the Ottomans.
Thus Bosnia acquired two points of access to sea.

The Novi Pazar region, a form of corpus separatum in the
Bosnian sanjak since the beginning of the Ottoman rule, was fi-
nally excluded from it in 1790 and transformed into a separate Novi
Pazar sanjak (24).

6. When organising its administration in Bosnia, the Ottomans
never carried out significant changes in the divisions they had found
on the ground, unless there were valid military, political, economic
or strategic reasons. Wherever possible, they maintained the old
state of affairs. This is a rough comparison, since the sanjak fron-
tiers changed over time, depending on military and administrative
changes caused by good fortune in the battlefield and in peace trea-
ties. Later inclusion of Bihac (1592) and its sanjak gradually con-
tributed to the shape of Bosnia to be confirmed later, in the Karlovac
peace treaty (1699), and the administrative division from the time
was maintained almost entirely until mid-XX century.

Thus, after the Karlovac peace treaty, the Bosnian beglerbegluk
was reduced to the XV century borders of the Bosnian kingdom.
The Bosnian beglerbegluk later contributed to the preservation of
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integrity of Bosnia’s historic and political space. The significance
of its establishment is in the fact that it united all the sanjaks in
Bosnia (the Bosnia, Herzegovina, Zvornik and Klis ones), which
had been parts of either the Rumeliya or the Budim beglerbegluks.
This prevented territorial and political disintegration of the terri-
tory of the Bosnian medieval state.

The lowest units of Ottoman administration were nahiyas, cre-
ated by the transformation of medieval Bosnian parishes wherever
they had existed. There should be a distinction between these and
the so-called Vlaske (cattlemen’s) nahiyas, which had self-gover-
nance, many privileges and a separate military organisation, and
were directly subordinated to the sultan, the beglerbey, or the
sanjakbey, and were headed by dukes or civil princes.

The medieval Bosnian state did not recognise judicial or ad-
ministrative units between parishes and regional leaders. In Otto-
man Bosnia, a regular administrative unit, normally judicial, be-
tween the sanjak and the nahiya was kadiluk (kaza). This was the
region of real and territorial jurisdiction of a kadi [judge]. In addi-
tion to judicial, kadis held administrative authority as well. Thus,
kadiluk was a real administrative unit wherever there were Mus-
lims. In areas with few Moslems, kadiluk often overlapped with
the entire sanjak territory. Kadiluks were an anticipatory form of
later mudirluks or muselimluks, and later still, of districts and coun-
ties.

7. In early XIX century, the Bosnian ayalet lost some of its ter-
ritories on the right bank of river Drina. the Bosnian sanjak ex-
panded in 1817 with the abolishment of the Novi Pazar sanjak, the
abolishment of the Klis sanjak in 1826, and the abolishment of the
Zvornik sanjak in 1832. Thus the Bosnian ayalet kept only the
sanjaks of Bosnia and Herzegovina. As the rulers of the Bosnian
ayalet enjoyed income from taxes (arpaluk) from the Herzegovina
sanjak, this was practically almost entirely unified administrative
and political unit.

After the defeat of the autonomous Bosniak’s unity movement
lead by Husein Captain Gradascevic (1823), kapetanijas were abol-
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ished and a division into muselimluks was enforced. It mainly cor-
responded to old kadiluks (1835).

In order to break the resistance to central authority and to sat-
isfy their supporters in Herzegovina (Ali-pasha Rizvanbegovic),
the Ottomans excluded the Herzegovina sanjak from the Bosnian
ayalet (1833) and transformed it into a separate mutesafirluk under
Rizvanbegovic’s rule (25).

During the rule of Omer-Pasha Latas (1850-1852), the political
will of Bosniak nobility was definitely broken. There was a thor-
ough reorganisation of political administration in Bosnia. The coun-
try was divided into kajmakamluks. In Bosnia: kajmakamluks of
Sarajevo, Travnik, Banja Luka, Bihac, Zvornik and Novi Pazar. In
Herzegovina: those of Mostar, Trebinje and Pljevlja. This division
remained until 1865.

8. Decision on the Administration of the Bosnian vilayet [re-
gion] (Bosna vilayet nizamnamesi) was published on November 7,
1864, and implemented in Bosnia in 1865 and 1866. Article 2 of
this Decision transformed the Bosnian ayalet and the Herzegovina
mutesafirluk into a single Bosnian vilayet as a province headed by
valiya or vali-pasha (governor), appointed by the central authority.
His authority was listed in the Decision, thus limiting it in com-
parison with the previous period. The Council of the vilayet was
also established and it met once a year.

The judiciary was no longer under exclusive authority of the
kadi, since civil courts were added to the sharia ones. This Deci-
sion transformed kajmakamluks into sanjaks (livas), and the
kajmakamluks of Trebinje and Mostar were unified into a single
Herzegovina sanjak. Thus the Bosnian vilayet had seven sanjaks:
Sarajevo, Zvornik (Tuzla), Travnik, Banja Luka, Bihac, Herzegovina
and Novi Pazar (Sjenica). Sanjaks were governed by kajmakamis,
except for the Sarajevo one, governed by the valiya himself. This
organisation was maintained until 1878 with minimal changes. On
February 2, 1877, the Novi Pazar sanjak was definitely excluded
from the Bosnian sanjak and annexed to the Kosovo vilayet. Dur-
ing the Herzegovina uprising in 1875, the kadiluk of Gacko was
temporarily transformed into a sanjak of the same name. As of 1878,
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the Bosnian vilayet consisted of six districts: Sarajevo, Travnik,
Bihac, Banja Luka, Tuzla and Mostar (26).

9. The main authorities for the Ottoman legal system were the
sharia law and the state (sultan) law called kanun. The Hanefian
law tradition, called after Abu Hanefi, was followed in Bosnia and
Herzegovina. Sharia law was in wide application only in relations
among Muslims. In cases where there was no solution found in the
Qoran or the khadises, fatwas were used. Fatwas were issued by
muftis in kadiluks, but there was also a grand mufti for the entire
Empire (shaikh-al-Islam). Certain elements of sharia law were pre-
served in Bosnia and Herzegovina until 1945, especially in family
and inheritance rights of the Moslems. In addition to sharia, laws
of other religious communities (millets) was also applied, as well
as occasionally the customary law.

In addition to sharia, one of the main legal authorities was the
state (sultan’s) law, kanuns or the kanun law. State laws were pub-
lished in special orders (ferman) and later in charters (hatisharif).
State law regulated relations not covered or partly covered by sharia
law, such as administration, hierarchy, taxes, etc. Gazettes were
called kanun-name. The most famous ones were the kanun-name
by Mehmed II and Suleyman the Great (The Legislator).

In addition to general ones, there were also separate kanun-name
for individual sanjaks, usually as parts of defters. Copies of the
Bosnian kanun-name of the sanjaks of Bosnia, Zvornik, Herzegovina
and Klis have been preserved. However, they were often just dec-
larations. That is why this law was abolished in the Tanzimat re-
forms in 1839, and sultans started to enact their own laws such as
the Ramandan Law, the Muharrem Law, the Criminal Code, etc.

An unofficial compilation of the entire property law of the Ot-
toman Empire, called Majala , appeared in the second half of XIX
century. It was not a formal statute, but it enjoyed authority in ap-
plication. Majala was applied for the entire population irrespective
of their religion and status (27).
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THE AUSTRO-HUNGARIAN
CORPUS SEPARATUM

10. The Austro-Hungarian corpus separatum. From the legal
point of view, the Austro-Hungarian rule in B&H can be divided
into two levels: the first, from 1878 to the 1908 annexation (app.
30 years), when its rule was interim, under the mandate of the in-
ternational community, while the sultan still held formal sovereignty
over Bosnia; and the second, from 1908 until 1918, when Bosnia
was annexed and transformed into a colony of Austro-Hungarian
Empire, with its full state sovereignty held by the Empire, and cer-
tain forms of political authority with participation of the local popu-
lation, but under control and authorisation of the central authority
in Vienna.

Significant elements of military rule and limited civil rights were
present throughout the Austrian rule. Bosnia and Herzegovina was
never an integral part of the Austro-Hungarian state structure.

The main legal documents determining the status of Bosnia and
Herzegovina after 1878 were Article XXV of the Berlin Treaty and
the Istanbul Convention (1879).

An agreement on provinces in Bosnia and Herzegovina in the
Berlin Treaty (Article XXV) read:

“Austro-hungarian Empire will occupy the provinces of Bosnia
and herzegovina and will govern them. as the austro-hungarian
GOVERNMENT does not wish to assume governance over the novi
pazar sanjak, on the south-east between serbia and montenegro, as
far as mitrovica (kosovo), turkish rule will be maintained. how-
ever, to ensure a new political state of affairs on one hand, and
freedom and SAFETY ofroads on the other, the Austro-Hungarian
Empire maintains the RIGHT to hold its troops THROUGHOUT
the territory of the former bosnian vilayet, and to control its mili-
tary and trade roads.”

“the austro-hungarian and the turkish governments maintain the
right to agree on the details of this matter.”
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The Turkish representative, after being authorised by his gov-
ernment to do so, gave his agreement at the beginning of the meet-
ing on July 4, by saying:

“The Royal Ottoman government gave serious consideration to
this opinion expressed by this congress, relating to ways of easing
the situation with Bosnia and Herzegovina. We have full confi-
dence; however, we do maintain the right to reach agreements in
this matter directly and immediately with the Vienna cabinet.”

Count Andrassy stated that he was pleased with this statement,
and the chair of the session announced that thus the Austro-Hun-
garian Empire was given the mandate by all the forces represented
at the congress.

On the eve of the signing of this agreement on July 13, 1878,
after insisting on it, the Ottoman representatives obtained a written
statement from the Austro-Hungarian representatives, confirming
that “sovereign right of H.R.H. the Sultan over the provinces of
Bosnia and Herzegovina will suffer no breaches caused by occupa-
tion... and that occupation is to be considered temporary”(28).

11. As early as June 5, 1878, prior to the commencement of the
Berlin Congress on June 13, a National Board was established in
Sarajevo. It acted publicly and prepared armed resistance against
Austro-Hungarian troops. On July 7, the National Board forced the
Veli-pasha, the military commander of Bosnia, to resign. The Na-
tional Board acted slowly, with insufficient decisiveness towards
the Ottomans, and with no real support of Bosniaks of other reli-
gions.

On July 27, 1878, the National Board removed Ottoman rule
from Sarajevo and established its own National Government, as-
signing military affairs to Smail-bey Selmanovic-Taslidzak and
Muhamed Hadzijamakovic, police affairs to Abidaga Gacanin and
Ahmed Nako, and telegraph communications to Serif Zildzic.

In early August, Smail Haki Selmanovic, the commander of
Bosnia, issued a Declaration inviting the entire population: “Islams,
Christians and Latines” to “resist the enemy jointly”. The Decla-
ration referred to Bosnia, its population and its past, while there
was no mention of Turkey or the sultan. Obviously, the intention
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was to indicate that Bosnia was independent and that it was de-
fending itself. This resistance was crushed. The first body of the
new Austro-Hungarian authority in Bosnia and Herzegovina was a
military court, established in by chief commander Filipovic in Doboj
on August 4, 1878.

Andrassy, the minister of foreign affairs, used to say: “Control-
ling the Novi Pazar sanjak in Bosnia is the same as condoling
Bosphorus in the Black Sea”. Additional negotiations between the
Austro-Hungarian and the Turkish Empires ended successfully on
April 21, 1879, and an agreement was reached and signed in Istanbul.

12. The legal position of B&H after the occupation was an
anomaly in comparison with the then legal norm. The sultan was
the legitimate sovereign ruler of B&H, but the real power rested
with the Austro-Hungarians. According to the standards, the posi-
tion of B&H was unclear. Theoretically the sultan held sovereignty,
but in a legal illusion, with no significance in actions. On the other
hand, B&H was not an integral part of the Austro-Hungarian Em-
pire, but rather an annexed (occupied) territory, thanks to the will
of Europe and the agreement by Turkey. It was not an one-sided
occupation.

The Austro-Hungarian rule in B&H was limited by three fac-
tors arising from the Berlin Treaty: (1) objectives of the European
mandate to introduce peace and order; (2) continuous sovereignty
of the Ottoman Empire in Bosnia, obliging the Austro-Hungarian
administration to submit all its laws to the sultan for approval; (3)
provisions of the basic international contracts, showing that the
administration was interim. However, since the Real intentions of
the Austro-Hungarian Empire were to occupy B&H permanently
as a strategic access to Dalmatia and Istria, with an intention of
further expansion, it was not possible to reconcile the sultan’s sov-
ereign rights in Bosnia and historical realities. This was supported
by the European forces, never protesting different measures under-
taken by the Austro-Hungarians to insult the sultan. The Austro-
Hungarian Empire held “only the right to internal sovereignty” in
B&H.(29)
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Article IV of the Istanbul Convention foresaw a special agree-
ment on external sovereignty, i.e. representation of Bosnians abroad,
but this agreement was never made.

The population of Bosnia and Herzegovina could have hardly
been considered equal citizens of either of the states. The popula-
tion of B&H did not enjoy many civil and political rights held by
the citizens of both Empires. Bosniaks of all three religions “en-
joyed” military draft, but there were many delineations between
Bosnia and the Monarchy. Their unresolved status was probably
best expressed by the “affiliation to land” formula, although even
that remained undefined.

13. As the Ottomans began to weaken and withdraw from Cen-
tral Europe, the Habsburg Monarchy began to weaken, since there
was no longer a need to gather different countries to fight the Otto-
man threat.

From the constitutional point of view, the easiest rule to estab-
lish in Bosnia was the military one, since the military was a com-
mon institution. However, military rule was abandoned, mainly for
financial, but also for political reasons: the royal circles under-
stood the occupation of Bosnia to be an actual incorporation of
Bosnia into the Monarchy. It turned out that military rule, however
unavoidable in the first phase, was actually much more expensive
than the civil one (30).

The discussions in Vienna after the occupation concluded that
Bosnia and Herzegovina should be treated as a sui generis organ-
ism, to be administered immediately by representative of three
different ministries (military, foreign affairs and finance), and both
governments of the Monarchy, and that the Bosnian administration
was to funded from revenues within Bosnia and Herzegovina (310.

The Parliaments of Austria and Hungary enacted a Law on Ad-
ministration of Bosnia and Herzegovina on February 22, 1880. This
Law confirmed that the Joint Government was in charge of the
interim administration of B&H and was to take part in determining
directions and principles of the administration, which was to cover
its expenses through its own revenues. Additional expenditure was
to be approved by the Parliaments of both parts of the Monarchy.
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These legislative bodies were in charge of customs regulations,
indirect taxes and currency, and no relation of B&H whit the Mon-
archy could be changed without their unanimous agreement.

Immediately after this Law had been adopted on February 26,
1880, and following a proposal by the Joint Government, the em-
peror decided to assign the supreme civilian administration of B&H
to the Joint Ministry of Finance. The decisions of this Ministry
were implemented by the Land Government in Sarajevo, estab-
lished by a decree on October 29, 1880. In addition to the emperor
and the Joint Government (Ministry of Finance), legal authority
was given to the Parliaments of Austria and Hungary, to take part
in administration of B&H. Bosnia may be defined as joint territory
of the Monarchy, which ruled under the European mandate, and
with an agreement from the sultan who maintained his formal sov-
ereignty over B&H.

Until 1908 Bosnia was not an Austro-Hungarian colony, since
they did not hold unlimited authority, but the Monarchy’s economic
policy in Bosnia was colonial. After the 1908 annexation, Bosnia
formally became an Austro-Hungarian colony, since that was the
end of the European mandate, and the sultan sold his sovereignty
to the Austro-Hungarian Empire for two and a half pounds ster-
ling, thus extending the legitimacy of their rule in Bosnia (32).

Even after the 1908 annexation of Bosnia (after the Young Turks’
revolution in Turkey), the issue of inclusion of B&H into the state
structures was not resolved.

14. Transition from the Ottoman to the new Austro-Hungarian
legal system was not done hastily, but rather cautiously and gradu-
ally. Within the legal system, it can be said that continuity was
maintained between the old and the new rule. The Austro-Hungar-
ians maintained many legal institutes of the Ottoman written law
and the Bosnian customary law, especially civil law. At the same
time, the Austro-Hungarian administration began to enact its own
regulations immediately (33). Since 1910, when the emperor sanc-
tioned the constitution of Bosnia, laws proposed by the newly-es-
tablished Bosnian Parliament within their competence started to
appear as new legal authorities.

87



Throughout the Austro-Hungarian rule in B&H, there were dif-
ferent rules from Islamic and Ottoman law. Sharia rules regulated
family, inheritance, endowments and religious relations of Mos-
lems. In addition to sharia, there were different other laws usually
regulating land relations, and which had been used for so long that
they had become elements of the Bosnian customary law.

The Austro-Hungarian legal system in B&H remained incom-
plete, and it remained interim, just like the entire Austro-Hungar-
ian rule, remaining disintegrated and subordinate, often in discrep-
ancy with the social relations it was supposed to regulate.
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BOSNIA WITHIN THE STATE OF SERBS,
CROATS AND SLOVENES

15. Political life in B&H was at a standstill after the assassina-
tion of the Austrian Arch-Duke Franz Ferdinand of June 28, 1914.
The work of the Bosnian Parliament was also prevented.

Military defeats of the Axis Forces allowed political parties and
groups to publish their memoranda in Zagreb on September 1918,
stating that they no longer recognised the royal Austro-Hungarian
rule, and denying its right to represent them at peace negotiations.
Immediately after that, on October 6, the National Council of Serbs,
Croats and Slovenes was established. Exclusion of South Slavic
lands from the Austro-Hungarian Empire and their declaration of
independence took place on October 29, 1918.

On November 1, 1918, the ruler of B&H surrendered powers to
the National Council. Then the National Council of B&H, follow-
ing a proposal by its Main Board, elected the Bosnian national gov-
ernment, which included representatives of Serbs, Croats and
Bosniaks.

Establishment of the National Council of Serbs, Croats and
Slovenes, and establishment of the national governments of B&H,
Slovenia, Dalmatia and Croatia, was the establishment of a new
State of Slovenes, Croats and Serbs, covering the territory of South
Slavic lands previously under the Austro-Hungarian rule. The ba-
sis of state organisation was the federal principle. Central authority
was with the presidency of the Council, and regional governments,
among them the Bosnian one, were in charge of regional affairs.
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BOSNIA IN THE KINGDOM OF SERBS,
CROATS AND SLOVENES

16. Under the influence of internal and external factors, on Oc-
tober 29, 1918, the National Council declared that the State had no
been established for its own sake, but to unite with other South
Slavic lands. There were two views: the centralist and the federal-
ist one. The centralists were the majority, and on November 24,
1918, a conclusion was reached to unite the State of Serbs, Croats
and Slovenes with the Kingdoms of Serbia and Montenegro, to
form a single state. On December 1, 1918 in Belgrade, before Prince
Regent Alexander Karadjordjevic, the National Council read its
“Address”, which state that the rule would be with King Peter, or
Prince Regent Alexander in his absence, together with a parlia-
mentary government. Alexander replied with his “Address”, de-
claring unification into “a single Kingdom of Serbs, Croats and
Slovenes”. No “Address” contained “instructions” for the National
Council that the “final organisation of the new state may be deter-
mined only by a general constitutional assembly of the unified na-
tion of Serbs, Croats and Slovenes, with a two-third majority vote”.
This was the very beginning of future dissatisfaction of non-Serb
peoples with Yugoslavia, which would result in its first dissolution
in 1941, since there was no equality for all South Slavic peoples (34).

Bosnia and Herzegovina maintained some forms of statehood
for a while. The B&H National Council ceased to function on De-
cember 31, 1918, and the B&H National Government a month later.
Instead, the B&H Land Government was established, with respon-
sibilities towards Belgrade and a limited scope of competence. In-
stead of old ten, it now had only four departments: interior affairs,
judiciary, agriculture, education and religious affairs. This govern-
ment was maintained until June 28, 1921 and the so-called Vidovdan
Constitution, which started from the idea of national unitarianism
and state centralism: “one people, one state”. The Yugoslav Mos-
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lem Organisation managed to enter Article 135 into this Constitu-
tion, maintaining territorial integrity of B&H in its historical bor-
ders in case of regional partition of the country.
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BOSNIA IN THE KINGDOM OF
YUGOSLAVIA

17. On January 6, 1929, King Alexander issued a Proclamation,
annulling the Vidovdan Constitution (1921), dismantling the Na-
tional Assembly, declaring himself the sole bearer of sovereignty,
and declaring “preservation of state and national unity” as the
programme of his totalitarian rule. He dismissed all political par-
ties and introduced military rule. On October, 3 of the same year, a
law was enacted to divide the kingdom into administrative regions,
and it included the official name of the country: the Kingdom of
Yugoslavia. This law provided administration in banates, counties
and municipalities. The state was divided into nine banates named
after rivers. This division broke the historical territorial boundary
of Bosnia and Herzegovina into four banates, with only one, the
Vrbas banate (Banja Luka) remaining within the territory of B&H,
except for Dvor na Uni. Other parts of Bosnia and Herzegovina
were divided into banates of Drina (Sarajevo), Zeta (Cetinje),
Primorje (Split), which all extended deep into territories of
neighbouring countries. As deep as needed for Bosniaks not to be a
majority in any of them.

Thus, for the first time in a thousand years of its history, Bosnia
and Herzegovina was divided into administrative units which broke
up its historical territory. In addition to abolishment of all forms of
regional administration, this was a territorial partition of B&H as
well (35).

On August 26, 1939, after the Cvetkovic-Macek agreement, a
Declaration on the Banate of Croatia was issued, uniting the Banate
of Sava and Primorje, as well as 13 counties in B&H (Brcko,
Gradacac, Derventa, Travnik, Fojnica, Bugojno, Stolac, Mostar,
Ljubuski, Livno, Konjic, Duvno and Prozor) into a single banate.

18. In view of its position in Yugoslavia between two world
wards, B&H did not have an independent legal system. Legal sys-
tem of Yugoslavia was applied. The legal system of Yugoslavia
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began to develop with the Constitution of the Kingdom of Serbs,
Croats and Slovenes on June 28, 1921. The time between 1918 and
1921 passed in the process of autonomous organisation of legal
relations of countries which the new state consisted of, with strong
control from the central government and its legislative activities.
After the annulment of the Vidovdan Constitution in 1929, and
the enforcement of the new totalitarian constitution in 1939, there
was and illegal improvised constitutional system in B&H. Attempts
to legitimise it through elections in 1935 and 1938, with applica-
tion of repressive methods and persecution of opposition, merely
reinforced the illegal state which continued until the war and the
dissolution of Yugoslavia by Germany, Italy and their allies, and
the creation of puppet states, Pavelic’s Croatia and Nedic’s Serbia.
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FEDERAL BOSNIA AND HERZEGOVINA

19. Renewal of statehood in form of Federal Bosnia and
Herzegovina. In September 1943, after Italy surrendered, and the
victory of allied forces was in sight, preparations were launched
for the establishment of central authority in Bosnia and Herzegovina.
This soon took place in Mrkonjic Grad (Varcar Vakuf) on Novem-
ber 25, 1943, and the First Session of ZAVNOBIH [Anti-Fascist
Council of People’s Liberation of B&H]. This day is considered
the date of renewal of Bosnia’s statechood and establishment of the
new Bosnian state, on principles of democracy and respect for hu-
man and civil rights (36).

Military basis for renewal of statehood of B&H was in the fact
that at the end of 1943, out of a total of 27 divisions of the then
National Liberation Army of Yugoslavia, 11 divisions and several
independent units were from Bosnia and Herzegovina (37). Politi-
cal basis was mass determination of all three peoples of Bosnia in
favour of political autonomy of B&H in the democratic and federal
Yugoslavia (DFJ), as a separate federal unit. Historical basis was
the medieval Bosnian state and the existence of a single Bosnian
nation (Bosnians, Bosniaks) who, despite of half a century of sub-
ordination, preserved an awareness of their political and cultural
identity, of their statehood, and of Bosnia as their state, with politi-
cal particularities preserved by generations of Bosnians. With an
exception, i.e. in the second half of XIX century, under the influ-
ences of political propaganda and church authorities, Bosnian Catho-
lic developed national feelings as Croats, and Bosnian Orthodox
did so as Serbs. Bosnian Moslems, although supposed to chose
between being Serbs or Croats, followed the political tradition of
medieval Bosnians (Bosniaks). While Bosnian Serb extremists
wanted to annex Bosnia to Serbia, and Bosnian Croat extremists
wanted to annex it to Croatia, ever since the Ottoman times,
Bosniaks had been striving towards autonomy of Bosnia and re-
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newal of its statehood. Although they were Moslems, they never
considered themselves Turkish nationals, but rather Bosniaks (38).

At its Second Session on November 29, 1943, AVNOJ [Anti-
Fascist Council of National Liberation of Yugoslavia] issued a De-
cision on establishment of Yugoslavia following a federal principle,
in principle determining the position of ZAVNOBIH as the holder
of'legal and state functions of the federal unit of B&H. Article 3 of
this Decision read: It is in accordance with the federal develop-
ment of Yugoslavia that the already existing bodies of people’s
authority in some peoples in Yugoslavia are represented by national
liberation boards and anti-fascist councils of peoples’ libera-
tion”(39).

Legal documents adopted at the Second Session of ZAVNOBIH
(1944) regulated a single legal system in B&H based on demo-
cratic principles. Development of administration and judiciary on
the principles of a single authority system in Federal Bosnia and
Herzegovina followed. Instructions were issued stating that the ju-
dicial system should be built on the following principles : demo-
cratic selection of judges, competence of judges, courts of several
instances, independence in decision-making, transparency of work
and accountability before the people (40).
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PEOPLES’ REPUBLIC OF BOSNIA AND
HERZEGOVINA

20. B&H statehood was being developed rapidly. After the lib-
eration of Sarajevo, the Third Session of ZAVNOBIH was sched-
uled and held on April 26, 1945 (41). The following decisions and
laws were enacted: (1) Decision on Approval of Work of the
ZAVNOBIH Presidency Between Two Sessions; (2) Decision on
Changes and Amendments to the Decision on Establishment of
ZAVNOBIH as the Highest Legislative and Executive Representa-
tive Body in Federal Bosnia and Herzegovina; (3) Law on the Oath
of People’s Delegates of the National Assembly of B&H; and (4)
Law on the National Government of B&H (60). At this session,
ZAVNOBIH was transformed into the National Assembly of B&H.
A government was elected. Presidency of ZAVNOBIH became the
Presidency of the National Assembly.

After the elections, the first session of the Constitutional As-
sembly was scheduled for November 11, 1946 (42). At its first ses-
sion, the Constitutional Assembly confirmed: (1) all the decisions
of ZAVNOBIH from the Second and the Firs Session; (2) all the
decisions of this session of the National Assembly of April 27 and
28, 1945, as well as of the National Assembly of the People’s Re-
public of Bosnia and Herzegovina of April, 1945, until the first
session of the Constitutional Assembly; (3) decisions and other
documents of the presidency of the People’s Assembly. Thus this
representative body elected at free elections legitimised all the de-
cisions reached prior to the first session of the Constitutional As-
sembly.

At the sessions of the Constitutional Assembly held on Decem-
ber 28-31, 1946, the Constitution of the People’s Republic of Bosnia
and Herzegovina was adopted and it was put into force on Decem-
ber 31, 1946 (43).

Excluding the Decision on the Bosnian vilayet sanctioned by
the sultan in November 1864 and the Statute (Constitution) of
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Bosnia and Herzegovina sanctioned by the Emperor of Austria and
the King of Hungary Franz Joseph in February 19910, 483 and a
half years after the loss of statehood in 1463, the Bosnian sover-
eign national representative body elected at free elections enacted
the first Constitution of Bosnia and Herzegovina.

Article 1 of this Constitution stated that the People’s Republic
of Bosnia and Herzegovina was a people’s state of republican forms.
This provision decided the status of Bosnia and Herzegovina as a
state. Article 2 stated that using its right to self-determination,
Bosnia and Herzegovina decided to unite with Serbia, Croatia,
Slovenia, Macedonia and Montenegro, to form the FNRJ [Federal
People’s Republic of Yugoslavia], and carried over to FNRJ only
those rights assigned to a federal state by the Constitution of FNRJ.
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SOCIALIST FEDERAL REPUBLIC OF
BOSNIA AND HERZEGOVINA

21. This is how the 1963 Constitution defined a socialist repub-
lic: ”’state, socialist, democratic community” (Article 108, Para-
graph 1). While the 1946 Constitution referred to the sovereignty
of republics, the 1963 Constitution referred to “sovereign rights”
of peoples only where prescribed for those rights to be protected
by the Federation (Article 114). Thus the “statehood” of the repub-
lic and the “sovereign rights” of peoples overlapped. All this could
have had its political value and political significance, but from the
legal point of view, these attributes could be considered suspect,
since they were mere declarations. According to the 1946 Consti-
tution, the 1953 Constitutional Law and the 1963 Constitution,
Yugoslavia was a socially, politically and economically centralised
state. This was a consequence of the fact that this was how the
Communist Party was organised, with the so-called democratic
centralism, with very little democracy, and a lot of centralism. Al-
though Yugoslavia was a federal state comprising of autonomous
federal units, it was not different at all from unitary state in all the
important issues of state organisation. Yugoslavia did declare its
federalism, but it was in effect run form the centre (the Soviet
model).

The 1974 Constitution of SFRY [Socialist Federal Republic of
Yugoslavia] defined that: “federal state” is a state community of
united peoples and their socialist republics, as well as socialist au-
tonomous provinces of Vojvodina and Kosovo, integral parts of the
Socialist Republic of Serbia”.

The most important provision of the 1974 Constitution, which
changed the theoretical concept of the Yugoslav federation as a
state with full sovereignty is a provision on revision of the 1974
Constitution. Article 402, Paragraph 1 read: “Change of the SFRY
Constitution is considered adopted when assemblies of all the re-
publics and autonomous provinces agree with the text adopted by
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the Federal Council of the SFRY Assembly”. Agreement of as-
semblies of all the republic is simply a contract among them in
order to reach changes of the Constitution. And we know that con-
tracts may be signed only by sovereign states. Thus, in this ele-
ment, Yugoslavia was in essence a confederation rather than a fed-
eration.

Prior to that, Article 400 provides that the Federal Council may
initiate a procedure of changes of the Constitution only with a pre-
viously obtained agreement of assemblies of all the republics and
autonomous provinces, if the only change is in provisions dealing
with the position of the republics or relations between the federa-
tion and the republics. This also confirmed that Yugoslavia was
essentially a contract-based community, but this contract was for-
mally referred to as the Constitution.

22. Legal system of Bosnia and Herzegovina was directly re-
lated to the legal system of former Yugoslavia. The 1946 Yugoslav
Constitution determined the development of the legal system of
the country. Until 1953, the People’s Assembly of FNRJ adopted
numerous laws. The laws of particular importance were: Law on
Invalidity of Legal Regulations Adopted Prior to April 6, 1941,
thus formally interrupting the continuity of internal law, the “old”
and the “new” legal order of Yugoslavia, then, Law of People’s
Boards (1946, 1949, 1952), Law on Civil Proceedings, Criminal
Code, etc.

This period of development of the legal system was also impor-
tant in the establishment of new social and economic relations, with
particular importance attached to documents implementing confis-
cation of enemy property and property of enemies of the people,
confiscation of war profits, expropriation of industrial companies,
banks and trade in 1946 and 1948. State property was a precondi-
tion for agriculture planning, also covered by a law on state plan-
ning.

Law on Management of State Enterprises and Other Economic
Associations by Workers’ Teams (Law on Workers’ Self-Manage-
ment) from June 1950 and numerous related decisions were a be-
ginning of a new era in the development of our legal system.
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This period is usually referred to as - the period of workers’
self-management. The beginning is the date of adoption of the Law
on Workers’ Self-Management, or the enactment of the 1953 Con-
stitutional Law. From the legal point of view. these legal decisions
also meant the creation of new organisational units outside state
bodies - managerial boards and workers’ councils - and within
state bodies - councils of manufacturers. This was the beginning of
decentralisation of legislative functions and the establishment of a
new form of ownership - social ownership over means of produc-
tion. The Constitutional Law proclaimed clearly the principle of
sovereignty of workers and established the basis of social and eco-
nomic system: social ownership over means of production, self-
management in economy and self-management in municipalities,
towns, counties. Many subsequent laws “introduced” self-manage-
ment into non-commercial fields, and this was later confirmed by
the 1963 Constitution. The 1963 Constitution provided legal pos-
sibilities for further development of self-management in its essence
- in the form of rights of workers and rights of certain organisational
units in the self-management system, and most importantly, it en-
riched the span of individual rights of man.

After this Constitution was enacted, certain changes in ideo-
logical, political and economic relations required amendments to
it (44).

The 1974 Constitution represented further development of le-
gal system towards ensuring and protecting the position of man on
one side, and ensuring domination of labour class by strengthening
self-management in associated labour on the other. The 1976 Law
on Associated Labour was of particular importance for the latter.

Amendments to the Constitution were adopted in mid-1981,
regulating duration of mandates and composition of bodies of so-
called collective management. The next significant change was with
1989 Amendments to the Constitution, announcing reforms of eco-
nomic and political system, and later the new Constitutions of re-
publics in 1990 and 1991, opening a process of dissolution of Yu-
goslavia (45).
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23. Dissolution of Yugoslavia. Displeased with the 1974 Con-
stitution of Yugoslavia and the model it offered, Serbia objected to
it and wanted the provinces to be more politically integrated into it.
With the publication of the 1986 Memorandum of the Serbian Acad-
emy of Arts and Science, this request was expanded to include both
the provinces and all the republics where Serbs presented a consid-
erable percentage of the population. With the exception of Slovenia,
this applied to all other republics, especially to Bosnia and
Herzegovina and Croatia - with the objective of realising the
Greater-Serbian political ideal - all Serbs in one state.

First, Serbia enacted its Constitution in September 1990, abol-
ishing the constitutional position of Kosovo and Vojvodina, the
two Yugoslav provinces within Serbia, whose position had been
identical to that of the republics, except for the state status. With
this arrangement for the provinces, Serbia was the first republic to
breach the constitutional system of SFRY. The Serbian Constitu-
tion violated the constitutional position of the provinces as stipu-
lated in the SFRY Constitution. Due to obstructions by Serbian
judges throughout 1991, the Constitutional Court of Yugoslavia
was unable to pass a ruling re-establishing the earlier constitutional
position of the provinces, as proposed by the author who was the
Judge Rapporteur in the case. Subsequently, Slovenia, Croatia and
Macedonia adopted their Constitutions and organised referenda on
disassociation from Yugoslavia. Bosnia and Herzegovina did not
pass its Constitution, but it did adopt Amendments on 31 July 1009,
and thus, in addition to Montenegro which followed the Serbian
political option, it was the only republic that did not pass a com-
pletely new Constitution.

Soon afterwards, at the parliamentary elections in Bosnia (18
November 1990) reformed communists lost to the three national
parties, SDA (Bosniaks), SDS (Serbs) and HDZ (Croats). Elec-
tions were held in all the republics in the same year, and were won
by civic and national parties demanding more autonomy within
Yugoslavia or a total independence from it. Contrary to this, Serb
population demanded that Yugoslavia be preserved, with central
functions strengthened in comparison to those form the 1974 Con-

102



stitution, under the motto of building a “new federation. After this
idea failed, with the assistance of JNA, Yugoslavia tried to intro-
duce martial law in March 1991. The Yugoslav Presidency rejected
this proposal thanks to the vote of the Bosnian member of the Presi-
dency. This accelerated the process of Serbian domination of JNA
and the secret arming of Serb population in Croatia and Bosnia and
Herzegovina, in preparation for a military option. Contrary to this,
in the rest of Yugoslavia, the national sovereign state concept pre-
vailed and ways were sought to preserve Yugoslavia as a union of
sovereign independent states, opposed by Serbia and Yugoslavia.
This initiated a spontaneous process of internal dissolution of Yu-
goslavia into new independent and sovereign states. This was also
confirmed by the Arbitration Commission for Yugoslavia, estab-
lished by the European Union. “1. In its Opinion No. 1, on 29 No-
vember 1991, published on 7 December, the Commission noted
that the Socialist Federal Republic of Yugoslavia was in a process
of dissolution.”

Slovenia expressed its desire to disassociate from Yugoslavia at
a referendum as early as December 1990, and announced it for 25
June 1991, whereas Croatia organised its referendum on 30 May
1991, and announced disassociation for June the same year.
Macedonia organised its referendum in September 1991, and passed
its Constitution on 17 November, thus disassociating from Yugo-
slavia.

Bosnia and Herzegovina introduced considerable constitutional
changes in the above-mentioned Amendments in 1990. The Amend-
ments changed socio-economic relations, introduced market
economy and changed the political system by creating possibilities
for the old one-party system to be changed by pluralist democracy
and a multi-party one. The former assembly system with single
state power was changed into a parliamentary system, with a divi-
sion of power into legislative, executive and judicial.

One of the most important provisions of the then valid Amend-
ment LX to the Constitution of the Socialist Republic of Bosnia
and Herzegovina was that it gave a new definition of Bosnia and
Herzegovina which was, in addition to the referendum, the basic
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legal argument for international recognition of Bosnia and
Herzegovina. In it, Bosnia and Herzegovina is defined as a “demo-
cratic sovereign state of equal citizens, peoples of B&H - Mos-
lems, Serbs and Croats, and members of other peoples and ethnicities
living in it”. This was a permanent definition of constitutional rela-
tions within Bosnia and Herzegovina and its relations with states
around it.

In view of the population structure, Bosnia and Herzegovina
was making such moves in order not to contribute to further dete-
rioration of political relations in Yugoslavia. On the contrary, its
intention was to ensure that the problems are resolved in a demo-
cratic way, through mechanisms provided by the SFRY Constitu-
tion. However, in its Memorandum (Letter of Intention) of 14 Oc-
tober 1991, it presented clearly its political position in the event of
dissolution of Yugoslavia: “Bosnia and Herzegovina will not ac-
cept any constitutional arrangement of a future Yugoslav commu-
nity which would exclude either Serbia or Croatia.” It explained
such a stand by the existing ethnic structure of its population and
the equidistance in relation to both countries (“Official Gazette of
SRB&H?”, No. 32, 16 October 1991).

In the meantime, the international community organised a Con-
ference on Yugoslavia, in order to assist in resolving political rela-
tions among its republics in the process of dissolution of Yugosla-
via. In order to facilitate the dissolution and to keep it under con-
trol, at a meeting of the Council of Ministers of the EU in Brussels
on 16 December 1991, the EU and its member states passed a Dec-
laration on Yugoslavia and a Declaration on Guidelines for Recog-
nition of States in Eastern Europe and the Soviet Union.
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REPUBLIC OF BOSNIA AND
HERZEGOVINA

24. The Government of Bosnia and Herzegovina submitted a
request for recognition of sovereignty and independence on De-
cember 20, 1991. The Decision expressed a desire to recognise
B&H “as an independent state” and that B&H “excepts all the ob-
ligations” contained in the Guidelines. Also, that B&H “‘excepts
the Hague Conventions Draft, including Chapter II, referring to
protection of human rights of national and ethnic groups”. In its
decision, the Government included results of the recent census
(1991): Croats 17.27%, Moslems (Bosniaks) 43.74% and Serbs
31..33%, Yugoslavs 5.51% and 2.15 of members of other ethnic
groups. The Government believed that “the issue of relations among
Yugoslav republics should be resolved peacefully”. Then they con-
firmed their obligation that “B&H does not have nor will it have
any territorial pretensions towards any of its neighbouring states
and it will not engage itself in any propaganda against any of its
neighbouring states”. It thus appealed to the European Community
and its member states to “recognise the sovereignty and indepen-
dence of Bosnia and Herzegovina” (46).

With its decision of 8 January 1992, the Government of SRB&H
accepted and committed itself to applying the UN Charter, the
Helsinki Final Document, the Paris Charter, the Universal Decla-
ration on Human Rights, the International Covenant on Civil and
Political Rights and all other international documents guarantee-
ing human rights and freedoms, and to respecting earlier SFRY
commitments regarding disarmament and arms control. The Com-
mission further stated:

* The current SR B&H Constitution guarantees equal rights to
“peoples of Bosnia and Herzegovina - Moslems, Serbs, Croats -
and members of other peoples and ethnic groups living in its terri-
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tory”.
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* The current SR B&H Constitution guarantees the respect of
human rights, and the B&H authorities have submitted to the com-
mission a list of laws in force, confirming those principles. In ad-
dition, the Commission received assurances that the new Constitu-
tion, under preparation at the moment, will give full guarantee of
human rights and freedoms.

The B&H authorities also gave assurances to the Commission
that this country had no territorial aspirations towards neighbouring
countries and that it was willing to guarantee their territorial integ-
rity. But it also requested that the new community contain at least
Serbia and Croatia, and that at the same time a convention be signed
on the recognition of sovereignty of SR B&H within its existing
borders. The SR B&H Presidency informed the Commission that
this option would change nothing in relation to the request for rec-
ognition of sovereignty of SR B&H.

Pursuant to the Constitution of Bosnia and Herzegovina, as
modified by Amendment LXVII, citizens realise their rights through
an assembly of representatives or in a referendum.

In the opinion of the Presidency and the Government of SR B&H,
legal basis for the request for recognition is contained in Amend-
ment LX, annexed to the Constitution of B&H on 31 July 1990.
This Amendment prescribes that the Republic of Bosnia and
Herzegovina is a “sovereign democratic state of equal citizens,
peoples of Bosnia and Herzegovina - Moslems, Serbs, Croats - and
members of other peoples and ethnic groups living in its territory”.
This Amendment was a significant novelty in comparison with the
earlier legal status.

Additionally, outside the institutional framework of SR B&H,
the “Serb people in Bosnia and Herzegovina” opted for a “common
Yugoslav state” at a plebiscite on 10 November 1991, and on 21
December 1991, the “Assembly of the Serb people in Bosnia and
Herzegovina” adopted a resolution aimed at establishing a “Serb
Republic of Bosnia and Herzegovina” within a federal state of Yu-
goslavia, if Moslem and Croat communities in Bosnia and
Herzegovina were to decide to “‘change their stand on Yugoslavia”.
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On 9 January 1992, that assembly declared independence of the
“Serb Republic of Bosnia and Herzegovina”.

Under the circumstances, the Arbitration Commission found that
the expression of will of the population of B&H to establish SR
B&H as a sovereign and independent state is to be verified via a
referendum, with an invitation for participation by all the citizens
of SR B&H with no prejudice and under international control.

25. Decision on referendum for sovereign and independent
Bosnia and Herzegovina. Following the opinion of the Arbitration
Commission, the SR B&H Assembly passed a Decision on calling
a referendum, planning it for 29 February and 1 March 1992. The
referendum question was: Are you in favour of a sovereign and
independent Bosnia and Herzegovina, a state of equal citizens,
peoples of Bosnia and Herzegovina - Moslems, Serbs and Croats
and all other peoples living in it?

Results of the referendum were presented on 6 March 1992. Of
the total number of 3,253,847 voters, 2,073,568 eligible voters, i.e.
64.31% voted - 1,989,786 according to general voters lists and
83,535 according to certificates of entry into the general voters list.

There were 2,067969 valid ballot papers, i.e. 64.14%. Of the
total number, 2,061,932 were “IN FAVOUR?”, i.e. 94.44%, and
6,037, i.e. 0.29% were against. There were 5,227, i.e. 0.25% in-
valid ballot papers.

Therefore, out of the total number (2.073,568) of citizens who
caste their vote at the republic’s referendum for determining the
status of Bosnia and Herzegovina on February 29 and March 1,
1992,2.061,932 citizens, i.e. 99.44% stated that they were in favour
of a sovereign and independent Bosnia and herzegovina, a state of
equal citizens, peoples of bosnia and herzegovina - moslems, serbs,
croats and members of other peoples who live in it.

26. Right to self-determination and the issue of state borders.
Since the process of dissolution of Yugoslavia became unstoppable,
the Republic of Serbia tried to influence this process indirectly,
through diplomatic channels, by presenting different issues before
the Arbitration Commission. One of the issues was if the Serb people
in Bosnia and Herzegovina had the right to self-determination,
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and the other issue referred to state borders, i.e. could the internal
borders of republics be considered state borders. The Commission
responded that the republics must offer to members of those com-
munities and ethnic groups all the guarantees of internationally
recognised human rights and fundamental freedoms, including, in
such a case, the right to chose citizenship.

The Commission found that, irrespective of circumstances, the
right to self-determination may not lead to a change of borders in
existence at the time of recognition of independence (uti possidetis
juris), unless otherwise agreed by the states concerned. In relation
to internal borders between Croatia and Serbia and between Serbia
and B&H, the Commission found that in terms of international pub-
lic law, in case of independence, these borders were to assume the
character of borders protected under international law, and could
be changed only through an mutual agreement (Opinion No. 3).

If there are, within a state, one or several constituent groups,
one or several ethnic, religious or linguistic communities, pursuant
to international law, these groups have a right to recognition of
their identity. States are obliged to ensure respect of the rights of
minorities. In relation to this, the Commission found that the Serb
population of B&H was to enjoy the rights recognised as rights of
minorities in the relevant international conventions, as well as na-
tional guarantees pursuant to principles of international law. The
right to self-determination is the principle of protection of human
rights. On that basis, any individual may request freedom of ex-
pression of his or her affiliation with an ethnic, religious or linguis-
tic community of choice. According to the Commission, the Serb
population of B&H and Croatia was to enjoy all the rights of mi-
norities and ethnic groups as recognised by international law, and
provisions of the Draft Convention for Peace in Yugoslavia of 4
November 1991. The Republics, if needed, were to recognise their
right to national determination, which does not equal national self-
determination.

As for borders, the Commission found that problems of borders
were to be resolved pursuant to the following criteria:
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First - external borders were to be respected in all cases, pursu-
ant to the principle recalled in the UN Charter, the declaration re-
ferring to the international law principle in reference to amicable
co-operation between states, pursuant to the UN General Assem-
bly Resolution 2625 (XXXV), and pursuant to the Helsinki Final
Document (1975), recalled in Article 11 of the Vienna Convention
of 23 August 1978 on succession of states on the basis of an agree-
ment.

Second - demarcation line between Croatia and Serbia or be-
tween Serbia and B&H, or between other neighbouring indepen-
dent states, may be changed only through a free mutual agreement.

Third - unless agreed otherwise, former borders were to assume
the character of borders protected under international law. This
conclusion is also a consequence of the principle of respect of the
territorial “status quo”. The principle is of general nature, as deliv-
ered by the International Court of Justice (border dispute between
Burkina Faso and the Republic of Mali, unchanged since 22 De-
cember 1986, Volume for 1986, Paragraph 21, p. 565). This prin-
ciple is aimed at preventing conflicts which may endanger inde-
pendence and stability of new states.

This principle was even easier to apply to Yugoslav republics -
it was decided, pursuant to Paragraphs 2 and 4 of Article 5 of the
SFRY Constitution that the consistence of territories and republics
may not be changed without their consent (Opinion No. 3).

27. Dates for succession of newly independent states. In accor-
dance with the generally accepted definition contained in the 1978
and 1983 Vienna Conventions on the succession of states, “date of
succession of states” is the date when a successor state replaced
the predecessor state in its commitment in international relations
of territories the succession relates to.

The predecessor state, Socialist Federal Republic of Yugoslavia
(SFRY) ceased to exist and, as found by the Arbitration Commis-
sion in its Opinion No. 9, no successor state may claim to be the
only continuous state.

Second, cessation of SFRY, contrary to other recently dissolved
states (USSR, Czechoslovakia), was not a result of agreement of
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parties concerned, but rather of a process of disintegration which,
according to the Commission, stated on 29 November 1991, when
the Commission issued its Opinion No. 1, and ended on 4 July
1992, when it issued its Opinion No. 8.

The Arbitration Commission was aware of all the practical prob-
lems that could have arisen from more than one date of succession,
due to a long and slow process of dissolution of SFRY. One of the
implications was that different dates would be applied to transfer
of state property, archives, debts and other rights and interests, to
several states successors of SFRY. However, the states were free to
resolve difficulties that may have followed the application by con-
cluding agreements to allow a just outcome.

In relation to this, the Arbitration Commission found that the
dates of creation of states succeeding SFRY were: 8 October 991
for the Republic of Croatia and the Republic of Slovenia; 17 No-
vember 1991 for the Former Yugoslav Republic of Macedonia; 6
March 1992 for the Republic of Bosnia and Herzegovina, and 27
April 1992 for the Federal Republic of Yugoslavia (Serbia and
Montenegro). Unless the states concerned agree otherwise, these
were the dates when state property, assets and various rights, ar-
chives, debts and various commitments of SFRY were to be trans-
ferred to successor states (Opinion No. 11, Paris, 16 July 1993).

28. International recognition of Bosnia and Herzegovina fol-
lowed at a session of the EU Council of Ministers in Brussels on 6
April 1992, effective on 7 April 1992. This detail was a conse-
quence of a diplomatic objection from Belgrade, due to coincidence
with 6 April 1961, when the Kingdom of Yugoslavia was broken
following an attack by Germany and its allies.

Once internationally recognised, B&H was formally no longer
a part of SFRY. It thus became and independent subject of interna-
tional law. Political and administrative borders of the republic as
one of six federal units of SFRY became international state bor-
ders, and SFRY became a former state. With its dissolution, former
federal units regained their sovereignty, which they had transferred
to the federal state when they entered a Democratic Federal Yugo-
slavia, at the Second Session of AVNOJ on 29 November 1943. On
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27 April 1992, Serbia and Montenegro entered the third Yugosla-
via and passed a new constitution. Thus the state of Bosnia and
Herzegovina, without changing its former borders, borders with
Yugoslavia (Serbia and Montenegro) in the east, with Croatia in
the west and south-west, and in the north shares with Croatia the
river Sava, which became an international river.

As the aggression of Serbia and Montenegro and former JNA
against B&H started, on 8 April 1992 the Presidency passed a De-
cision on declaration on the state of immediate threat of war, thus
expanding the Presidency, pursuant to the B&H Constitution, to
Presidents of the Assembly, the Government, and the Commander
of the Territorial Defence. The Presidency was thus authorised to
pass decrees and decide on appointments or removals, or be con-
firmed by the Assembly as soon as it could be called (47).

At the same session, the Presidency changed the name of So-
cialist Republic of Bosnia and Herzegovina into the new name of
the state: “Republic of Bosnia and Herzegovina”. It then organised
anew Territorial Defence Staff, appointed new command and con-
firmed the official interim emblem of the Territorial Defence mem-
bers: the old Bosnian emblem in form of a blue shield cut by a
white diagonal line with three golden fleur-de-lis on each of the
sides of the shield.

The Presidency then passed a Decree on succession and appli-
cation of former SFRY laws and their application in B&H as laws
of the Republic. A selection was made from laws on economy, fi-
nance, agriculture, forestry and water resources, traffic and com-
munications, foreign economic relations and international relations,
state administration, internal affairs, judiciary, health, labour rela-
tions, pension and health insurance, social and child care, veterans
and invalids protection, education, science, culture, sports, etc.
Through a separate Decree, the Presidency selected laws not to be
applied, as well as application regulations (“Official Gazette of
RB&H”, No. 2, 11 April 1992). Throughout the aggression, the
Presidency continued to pass Decrees, until the normal functioning
of the Assembly was re-established, with the end of the state of
war and the state of immediate threat of war.

111



Through a special Decree, the Presidency decided on the provi-
sional emblem and flag of'the Republic of Bosnia and Herzegovina.
The emblem was the old Bosnian emblem in form of a blue shield
cut by a white diagonal line with three golden fleur-de-lis on each
of the sides of the shield. The flag was a white rectangle with the
emblem in the middle, in a 1:2 ratio (“Official Gazette of RB&H”,
No. 4,20 May 1992). A special Decree defined the use of the em-
blem and the flag (“Official Gazette of RB&H”, No. 15, 5 Septem-
ber 1992).

In order to establish diplomatic and consular relations between
B&H and other states, the Presidency ratified relevant international
conventions.

After the aggressor had occupied 70% of the territory, killed
over 40 thousand people, forcefully displaced approximately one
million 400 thousand persons, detained over 60 thousand in con-
centration camps, and continued to destroy systematically differ-
ent civilian, economic, religious and other facilities, and starting
from the right to defence as recognised under international law, as
late as on 20 June 1992, i.e. two months after the aggression had
started, the Presidency passed a decision declaring a state of war.
This act of aggression had been confirmed by the UN Security Coun-
cil, in Resolution 752 of 18 May 1992. The Presidency stated the
aggressor: Republic of Serbia, Republic of Montenegro, Yugoslav
People’s Army and the SDS terrorists.

Bosnia and Herzegovina resisted the aggression decisively, and
throughout the most horrific combat activities and genocide against
its population, it continued to work towards preservation of
legitimity and legality of its institutions. And it succeeded. Legiti-
mate bodies of Bosnia and Herzegovina: Assembly, Presidency,
Government and courts, all continued their work with existing laws
and constitution, and the political system functioned in a state of
war. These institutions, working in accordance with the constitu-
tion and in conditions of war, continued to work until peace in
Bosnia and Herzegovina was established in Dayton on November
21, 1995, and signed in Paris on December 14, 1995.
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Pursuant to the peace agreement, the Republic of Bosnia and
Herzegovina continued to exist as the state of Bosnia and
Herzegovina. Thus B&H continued to exist as a sovereign and in-
dependent state, maintaining its status under international law, and
with relations with other states and membership in international
organisations. Its Constitution, an integral part of the peace agree-
ment (Annex 1V) provides that Bosnia and Herzegovina is to re-
main within its internationally recognised borders, that it may not
be divided into ethnic groups, and that each Bosnian is to feel at
home anywhere in its territory .
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BOSNIA AND HERZEGOVINA

29. The State of Bosnia and Herzegovina. Pursuant to the peace
agreement, the Republic of Bosnia and Herzegovina continued to
exist as the state of Bosnia and Herzegovina. Thus B&H continued
to exist as a sovereign and independent state, maintaining its status
under international law, and with relations with other states and
membership in international organisations. Its Constitution, an in-
tegral part of the peace agreement (Annex I'V) provides that Bosnia
and Herzegovina is to remain within its internationally recognised
borders, that it may not be divided into ethnic groups, and that each
Bosnian is to feel at home anywhere in its territory (48).

The fact that Annex IV contains the Constitution of Bosnia and
Herzegovina as the most significant legal document illustrates its
importance in preservation of the state of Bosnia and Herzegovina
and in stabilisation of post-war political situation, fit full respect
and legal protection of human rights and freedoms of each indi-
vidual citizen.

Structure of the Constitution is: the Preamble, general provi-
sions on Bosnia and Herzegovina, provisions on human rights, pro-
visions determining competences and relations of institutions of
Bosnia and Herzegovina and those of its entities, provisions defin-
ing bodies of authority of Bosnia and Herzegovina, their composi-
tion and competences, and provisions dealing with procedure of
amendments to the Constitution, interim provisions and Annexes |
and II as integral parts of the Constitution of Bosnia and
Herzegovina.

Particular importance is attached to the provision in the Consti-
tution of Bosnia and Herzegovina prescribing an obligation of both
entities to reconcile their respective constitutions with the Consti-
tution of Bosnia and Herzegovina, as well as to establish constitu-
tional control to be carried out by the Constitutional Court of Bosnia
and Herzegovina, especially regarding uniformity of constitutions
and laws of the entities with the Constitution of Bosnia and
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Herzegovina. These provisions give rise to optimism regarding pres-
ervation of an integral, sovereign and independent state of Bosnia
and Herzegovina as a subject in international law and a member
state of many organisations, such as the UN, OSCE, etc.

Bosnia and Herzegovina is at the door of European political
integration and NATO Partnership for Peace, and it remains open
towards co-operation with all the states that wish to do so as well
as other international organisations, in further efforts in establish-
ing peace.
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SUMMARY

Ever since the “Land of Bosnia” was first mentioned in “De
administrando imperio” by the Byzantine emperor Constantine
Porphirogenet in mid-X century, until today, Bosnia has passed
through different forms of state and political forms of organisation
of power and corresponding legal systems.

Bosnia has had centuries of tradition of blending different
civilisations and cultures, synthesised in specific spirituality not
to be found in its neighbours, Croatia, Serbia and Montenegro That
is why they do not understand Bosnia and continue to exercise vio-
lence against it. It is its specific spirituality that makes the Bosnian
society specific and indivisible political community and state. That
is what has helped it survive.

In late VI and early VII centuries, Avars and Slavs found what
was left of Illyrians and Romans in what is today Bosnian territory.
Two hundred years of Avar political organisation left the names
ban and zupan. This leads to an assumption that there had been
forms of public rule even prior to Porphirogenet’s mention of Bosnia,
as there are insufficient sources for times earlier that the first men-
tion of Bosnia as a banate in early XII century.

There were two forms of state organisation in medieval Bosnia:
banate (until 1377) and kingdom (until 1463). Bosnia was an inde-
pendent state in both forms. Bosnia reached its peak with Ban
Stjepan II and King Tvrtko I. Medieval Bosnia was dominated by
customary law. Written sources include international contracts, land-
owners’ charters and inscriptions on tombstones. There were no
written laws.

With its fall under the Ottoman Empire in 1463, Bosnia was
territorially organised into sanjaks within the Rumeliya
beglerbekluks. Even then, most of the Bosnian territory was within
the Bosnian sanjak, and peripheral parts were organised within the
sanjaks of Herzegovina, Zvornik and Klis.
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Following 117 years of such arrangements, in 1580 Bosna was
established as a separate province (ayalet), in a territory covering
parts of neighbouring states as well. After the Karlovac peace treaty
in 1699, the Bosnian ayalet was reduced to the territory of the XV
century Bosnian kingdom. Establishment of the Bosnian ayalet in
the historical territory of Bosnia contributed to the preservation of
the peoples’ awareness of the political and cultural continuity of
Bosnia with the medieval Bosnian state, preservation of its integ-
rity and a later renewal of Bosnian statehood (1943).

In the first half of XIX century, political and historical circum-
stances resulted in the establishment of the mutesafirluk of
Herzegovina (18330 and in 1866 the territory was unified into a
single Bosnian vilayet. Throughout the 415 years of the Ottoman
rule in Bosnia, the country was administered by sanjakbeys subor-
dinated to the beglerbey of Rumeliya, and when it became a sepa-
rate Ottoman province (ayalet) it was administered by the Sultan’s
emissaries, the vezirs.

Specific legal and political status of Bosnia under the Ottomans
was the consequence of its frontier character, conversion to Islam
of a large part of its population who called themselves Bosnians of
different religions, and the existence of kapetaniyas.

The Ottoman legal system in force in Bosnia at the time con-
sisted of sharia law (Qur’an and hadis) and state (sultan’s) law, i.e.,
canonic law defining relations not covered or covered incompletely
by the sharia law. Towards the end of the Ottoman rule, in addition
to the sharia ones, civil legal institutions and laws were established.

In the 1878-1918 period, Bosnia and Herzegovina had a sui
generis legal existence. There was a forma Ottoman sovereignty
over it, and actual administration was executed by the Austro-Hun-
garian Empire, with the consent of Europe and Turkey.

Annexation of Bosnia and Herzegovina in 1908 was an illegal
take-over of sovereignty from the Ottomans by the Austro-Hun-
garians, in breach of the Berlin treaty. In order to legitimise the
annexation, the Austro-Hungarian Empire bought the rights over
Bosnia and Herzegovina from Turkey for two million pounds ster-
ling, thus turning it into a colony. Throughout that time, Bosnia
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and Herzegovina remained outside the Austro-Hungarian constitu-
tional structure.

The 1910 Constitution and the Assembly imposed by the em-
peror never changed the dependent status of Bosnia. Due to the
fact that Bosnia was ruled by the crown, i.e. never divided between
Austria and Hungary, Bosnia and Herzegovina maintained its in-
tegrity within its historical borders.

During the Austro-Hungarian rule, the Roman law based legal
system of the Empire was in force. A set of regulations was passed
for and applied in Bosnia only. Despite the 1910 Constitution and
its own Assembly, Bosnia never had an autonomous right to pass
its own laws. At the time, Bosnian Moslems applied sharia law in
matters of inheritance and family relations.

Together with other South Slavic states under the Austro-Hun-
garian rule, Bosnia and Herzegovina took part in the creation of the
SHS state, which was actually in existence less than two months (6
October to the end of November 1918), and which, together with
the Kingdom of Serbia established a new community, the Kingdom
of SHS, on 1 December 1918. Thanks to Article 35 of the Vidovdan
Constitution, Bosnia preserved its territorial integrity within its
historical borders under the Austro-Hungarian rule. It enjoyed ele-
ments of autonomy with a seat in Sarajevo until the final establish-
ment of centralist government of the new state. From the 1918 uni-
fication until 1929, it can be said that Bosnia with its six regional
administrations functioned in a legitimate constitutional system.

In 1929, for the first time since 1463, the dictatorship of King
Alexander broke the territorial integrity of Bosnia and Herzegovina
by dividing it into four regions, each including territories of its
neighbours. This broke the Bosnian political space in its historical
borders, with the intention of ensuring that Bosniaks would not be
a majority in any of the regions. In its thousand years, this was the
most severe blow against Bosnia as a single political and territorial
unit. The next blow was the Cvetkovic-Macek agreement of 26
August 1939, which was a division of Bosnia and Herzegovina
between Serbia and Croatia at the expense of Bosniaks. This agree-
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ment never passed the parliamentary procedure due to the out-
break of World War 11, and it is officially considered non-existent.

As a forceful unitary state between 1929 and 1945, the King-
dom of Yugoslavia was an illegal creation of the 1931 Constitution
with an improvised legal system created by the use of force and
political blackmail of the court. It was therefore possible for the
political regime to be completely irresponsible in relation to Bosnia
and Herzegovina and Bosniaks.

Due to political changes in 1941 and active participation of all
the three Bosnian peoples in the 1941-1945 Peoples’ Liberation
Movement, and their decision to establish a new Yugoslavia on a
federal principle, after 480 years, Bosnia and Herzegovina renewed
its statehood and the First Session of ZAVNOBIH in Varcar Vakuf
(Mrkonjic Grad) on 25 November 1943. Four days later, at the Sec-
ond Session of AVNOJ on 29 November, representatives of all three
Bosnian peoples conveyed the ZAVNOBIH decision that Bosnia
and Herzegovina was to be a constituent part of the new Demo-
cratic Federal Yugoslavia as one of six equal federal units.

At the time no decisions were made on the political arrange-
ments in the new state. After the elections (11 November), and the
session of the Constitutional Assembly on 29 November 1945, it
was decided that Yugoslavia was to be defined as a “federal peoples’
republic”. Thus, Bosnia and Herzegovina as a federal unit had a
republic administration. As a state, together with other federal units
and with full political legitimity, Bosnia and Herzegovina partici-
pated in the administration of the new federal state as the subject of
state sovereignty and international law.

A more intensive introduction of elements of social ideology
into its internal arrangements, and especially the introduction of
workers’ self-management, resulted in a transformation of Bosnia
and Herzegovina from a peoples’ republic into a socialist republic
arrangement, dominated by a one-party system, same as in the pre-
vious “peoples’ republic” system.

Socialist legal system consisted of state and self-management
law. This system was build in the joint federal parliament and gov-
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ernment, and it subordinated state bodies of B&H to the federal
ones in issues within the federal state competence. There was, how-
ever, considerable “republic” and “self-management” legislation,
especially in the fields of economy and services, allowing for the
expression of specific features of Bosnian and Herzegovina and
for self-management of local communities, companies and institu-
tions.

An attempt to create such state community whereby Bosnia and
Herzegovina, along with other federal units, could have more au-
tonomy and could reach all the federal level decisions by consen-
sus, as provided by the 1974 Constitution, failed as a lasting solu-
tion, which is why Yugoslavia dissolved in 1991/1992. Thus, after
losing its independence in 1463, 529 years later, on 6 April 1992,
Bosnia and Herzegovina was again internationally recognised as
politically independent and sovereign state, and it assumed its full
status of subject of international law.

Subsequent political, social and economic changes eliminated
the socialist features from its organisation, thus eliminating the “so-
cialist” pre-determiner from its name. The official name was “Re-
public of Bosnia and Herzegovina”. The Dayton Agreement, singed
in Paris on 14 December 1995, removed the attribute “republic”,
and the official name of the state is just “Bosnia and Herzegovina”,
consisting of two entities with a wide political autonomy.

The Peace Agreement guarantees territorial integrity of Bosnia
and Herzegovina within its internationally recognised borders, state
sovereignty exercised by state bodies, and the status of a subject
under international law, as well as membership in international
organisations. The current legal system was created by the B&H
Constitution (Annex IV of the Peace Agreement) supplemented by
15 international conventions and treaties, with the status of a con-
stitutional nor in the B&H legal system. The B&H legal system
includes the legal systems of its entities, cantons and municipali-
ties.

Since Bosnia and Herzegovina has a long historical and politi-
cal tradition of regional organisation, the best option is to organise
it as a federation of cantons in its entire internationally recognised
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territory, with no national denominators. That is why he current
division into entities should be seen as interim. The term Bosnia as
a society and a state means an ethnically mixed population in its
entire territory, with full respect of national, civil and human rights
and freedoms. Without this, it would not be Bosnia as history knew it.

The colonial name of “Bosnia and Herzegovina”, created dur-
ing the Austro-Hungarian rule should be changed, and our country
should be given back its historical name - BOSNIA.
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