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Murray Rothbard' s anarcho-capitalism in the contemporary debate. A critical

defense.

Murray Rothbard suggests the anarcho-capitalist modedl, basicaly a sysem of protection
agencies competing in a free market and voluntary supported by people choosing to buy
protective and judicid services. Anarcho-capitaism would mean the end of the date
monopoly of force, or, as Rothbard would say, the end of the legdized channd for crime.

Having afree market of protective services would mean:

<<maintaining the axiom of the free society, namely, that there be no use of physicd force
except in defense againgt those using force to invade person or property. This would imply
the complete absence of a State apparatus or government; for the State, unlike dl other
persons and inditutions in society, acquires its revenue, not by exchanges fredy contracted,
but by a system of unilateral coercion called taxation. Defence in the free society (including
such defense services to person and property as police protection and judicid findings)
would therefore have to be supplied by people or firms who () gained their revenue
voluntarily rather than by coercion and (b) did not - as the State does - arrogate to
themsdves a compulsory monopoly of police or judicid protection. Only such libertarian
provison of defense service would be consonant with a free market and a free society.
Thus, defense firms would have to be as fredy competitive and as noncoercive againgt
noninvaders as are dl other suppliers of goods and services on the free market. Defense

services, like al other services, would be marketable and marketable only>>.

Rothbard is well aware of the importance of the rule of law in a libertarian society.
Important and serious studies tell us that we don't need the state in order to have a law

code. We have examples of law codes, which have originated spontaneoudy, the merchant
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law and the common law itsdlf, for ingtance.2He envisages a Libertarian Law Code. The
Code would retain the principle of nonaggresson against person and property. Instead of
congtructing a totaly new code, Rothbard proposes to work on the common law aready
exising and to amend it. Rothbard notes that not al the common law principles are
libertarian ones. The role of reason is to correct customary law on the bass of the non-
aggresson principle. The Libertarian Law Code shouldn't smply respect the customs,
because customary rules could be nortlibertarian. 2Rothbard denies tradition a blind
respect, but this doesn't mean heis a congructivist. Neverthdess thisis the opinion of Chris
Matthew Sciabarra. In Total Freedom Scigbarrawrites:

<<This Rothbardian antidote to modern statism is “congtructivigtic’, as Hayek would say,
because it depends upon a ddiberately desgned code of mord politica action abstracted
from the historical and culturd context within which it gains specificity>>.

The problem, according to Sciabarra, is that <<Rothbard does not view rights as higtorically
reldive. The principles he invokes are fundamental and immutable, fully valid as an objective
transhistorical cross cultura reference point by which to evauate the judtice of specific
property enlitlements>>, 5

According to Sciabarra Rothbard’'s anarcho-capitdism is “congructivist”, abstracted from
historical and cultural context and, therefore, basicaly utopian.
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In this paper I'm suggesting that Rothbard’ s theory is not congtructivigt, not abstracted from
higtory, not utopian. I'm refuting these critics as follows:

1) Rothbard’s theory cannot be considered “congtructivist” because, dthough Rothbard
grants an important role to reason, he relies on the theory of the spontaneous order, namely
on unintended consequences of human action. The theory of the spontaneous order is the
opposite of congructiviam.

2) Rothbard’'s anarcho-capitdism is not abstracted from historical and cultural context. In
fact Rothbard grounds the Libertarian Law Code on the common law, a cusomary and
historically developed law. Moreover he dways gave great importance to the history of the
libertarian idea.

3) The charge againgt Rothbard of being utopian fails for two reasons. First, Rothbard's
anarcho- capitalism lacks the monigtic and totalitarian character of utopia. Second, Rothbard
suggests a practical insrument to move toward the libertarian society: the right to secession.

The topic of the unintended consequences of intended human actions in very important in
Rothbard' s thought. Rothbard is well aware of the importance of the Mandeville-Ferguson-
Smith tradition. This tradition underlines the limits of reason and discovers the spontaneous
character of human ingtitutions. Rothbard himsdf is in the tradition of the “invisible hand”.
He recognises that the best rules we have, the most libertarian ores, are those which
evolved through centuries in an unintended way. On the other hand Rothbard is worried
about the possible conservetive implications of the theory of the unintended consequences of
human action. The risk to be avoided is the blind respect for tradition. Rothbard writes:
<<it is a hagppy accident of history that a greet ded of private law and common law is
libertarian>>, but the evolved law is <<anti-libertarian>> ¢, too. <<This means taking the
largely libertarian common law and correcting it by the use of man’s reason, before
enshrining it as a permanent fixed libertarian code or congtitution>>. 7 The topic of the
unintended consequences and of the spontaneous origins of inditutions is a centra point
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within Rothbard’ s criticism of Friedrich von Hayek. According to Rothbard, focusing on the
unintended origins of inditutions could rehabilitate the state and conced the aggressve
nature of the state. Those who focus on the unintended consequences of human action
<<tend to whitewash the growth of government in the 20th century. [..] Stressng the
Ferguson -Hayek formula cloaks the sdf-interested actions>>. Rothbard wants to avoid
the danger of trandforming the dae into an innocent inditution Smply because is an
unintended consequence of human action. But this doesn’'t mean that Rothbard's theory is
congructivist. Rothbard wants to check the unintended consguences and correct those
which are not congigtent with the non aggresson principle. Anarcho-capitdismitsaf retson
a free market spontaneous order. Beside this free market order, Rothbard sees a role for
reason, the understanding and application of the non aggression principle. Rothbard is not a
condructivigt. The avareness of the limits of human reason is clear. Trying to examine what
a free market defense system might look aike Rothbard writes: <<It is, we must redlize,
impossible to blueprint the exact ingtitutional conditions of any market in advance, just asit
would have been impossible fifty years ago to predict the exact structure of the television
industry today>>. ° The juridicd dtructure of the libertarian society is , according to
Scidbarra, totaly abstracted from the historical context. 1°But this is not true. Rothbard
added to the evolutionist tradition an objective standard of judtice. This was because the
evolutionist theory done couldn’t supply a radicd criticism of the state. The libertarian law
code is based on the higtoricd common law, consstenly amended according the non

aggression principle.

Acoording to Sciabarra, Rothbard's << anarcho-cepitdist dternative>> is not only
abgtracted from higtory, but is <<fundamentdly utopian>>t <<Utopianism -Sciabarra
writes- is an abstract form of thought that dichotomizesiits progressive gods from the socid,
higtorica, and philosophica context on which they geneticaly depend. Genuine radicaism,
by contrast, grasps the didectical relationship between goals and context and seeks to
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transform society on the basis of the conditions that exist>>.12Anarcho- cgpitaism seemsto
Sciabarra a deliberate construction of a new society.

In charging anarcho-capitaism with being utopian, Sciabarra is not done. James Buchanan
writes that <<anarchy istheided for ideal man>>. *Rothbard, on the other hand, holds that
the libertarian society does not need <<a new, magicaly trasformed Libertarian Man [..].
Given any particular degree of “goodness’ or “badness’ among men , the purely libertarian
society will be a once the most mord and the most efficient, the least crimind and the most
secure of person and property>>. 14 But we have other Rothbard critics. According to Van
den Haag anarcho-capitdism is one of the product of eighteenth century rationdism and
anarcho-capitalists want <<to invent a socia organization based not on history but on their
rationdigt principles>>. 1° Russel Kirk's criticiam is Smilar. Libertarianiam is <<a smpligtic
ideology>> that is radicaly doctrinaire, contemptuous of tradition and custom. According
to Kirk the libertarians disregard historical and culturd traditions, give primacy to <<an
absolute and indefinable liberty>> and have paved the way for <<a Utopia of
individudism>>.16 Order can be originated only by a long evolution.*” John Gray, on the
basis of Hayekian arguments, characterizes anarcho- capitdism as socid engineeringt8 The
most common criticism are: utopianism, socia engineering, condructivism and abgtraction
from higtorical context.

But is true that anarcho-capitaism is a Utopia? A condructivist idea of socia enginesring? |
would like to cdl dtention to Rothbard's important work againg scientism and
congructivism, Individualism and the Philosophy of Social Sciences. '° Moreover we

have theoretica instruments to defend Rothbard's anarcho- capitaism from the charges of
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utopianism. Rothbard's libertarian ethic is congstent with the widest variety of persond
vaues and cultures. As long as the principle of non aggresson againgt person and property
is respected, everyone is free to pursue his ends and to have the vaues he prefers. Thisisan
important point. The totaitarian character of utopia has been well emphasized by Isaiah
Berlin, anong others. Rothbard’s theory totally lacks the monigtic and totditarian character
of utopia. The anarcho-capitaist Sructure is consstent with pluralism of vaues and cultures.
Rothbard writes:

<<Under totd privatization [..] With every locae and neighborhood owned by private firms,
corporations, or contractual communities, true diversity would reign, in accordance with the
preferences of each community. Some neighborhoods would be ethnicaly or economicaly
diverse, while others would be ethnicaly or economically homogeneous. Some locdlities
would permit pornography or progtitution or drugs or abortions, others would prohibit any
or dl of them. The prohibitions would not be state imposed, but would smply be
requirements for residence or use of some person’s or community’s land area. While satists
who have the itch to impose their values on everyone ese would be dissppointed, every
group or interest would at least have the satifaction of living in neighborhoods of people
who share its values and preferences. While neighborhood ownership would not provide
Utopia or a panacea for al conflicts, it would at least provide a“second best” solution that
mogt people might be willing to live with>>, 20

Rothbard was a modern abolitionist and he indsted on the immediate abolition of dl
aggression and injustice. He was a true radicd. The libertarian creed was born as a radica
movement. When classicd liberalism abandoned radicaism for the politics of little steps and
little reforms, libertarianism became a conservetive movement and logt its force.2! Rothbard
once again made the struggle for liberty that intellectud adventure, that deed of courage,
Hayek called for. 22
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Rothbard believes that the libertarian society is feasible because it is consstent with  human

nature. On the other hand, Utopias are incondgtent with human nature and therefore
unfessible.

Sciabarra think that what he called <<didecticd libertarianism>>, alibertarianism grounded
inits culturd, higtorica and socid context, is the only way to escgpe from utopia. According
to Sciabarra, Murray Rothbard, in his later years, tried to ground his theory on a historica

and culturd context, but, in any case, <<Rothbard stands on the precipice of utopia>>*.
The culturd context Rothbard refers to is a conservative one. Sciabarra cites a series of

aticle of the nineties in which Rothbard tak of the importance d traditiona vaues for the
community. 24 It seeems to me that Rothbard dways sought an aliance with various culturd
contexts, not only during the nineties. It was part of Rothbard' s Strategy.

| think that in order to discover the importance Rothbard gave to higtorica and cultura
context, we need to turn our attention elsewhere. Rothbard aways stressed the importance
of the historical and traditional context. It is enough to remember Rothbard's two grest

works in history of economic thought and intellectud history, An Austrian Perspective on
the History of Economic Thought and Conceived in Liberty. In An Austrian
Perspective on the History of Economic Thought Rothbard discovers the most ancient
roots of Austrian economics. In Conceived in Liberty, he finds the intellectud roots of the
libertarian ideq, the “permanent legacy” of the American people. This emphasizes the
importance of grounding the libertarian theory in the context of agreat and long tradition.

In Nations by Consent: Decomposing the Nation Sate, one of Rothbard's last
aticles he points out a practicd insrument to move towards a libertarian society. This
ingtrument is the right to secession. After the end of communism in the Soviet Union and in
Eastern Europe nationa communities, previoudy suppressed by the state, emerged. The true
national community is something completdy different from the aggressve date. <<It is a
complex and varying congdlation of different forms of communities, languages, ethnic
groups, or rdigions>>.%Individuds ae not linked only by the exchange process.
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<<Everyoneis necessarily born into afamily, alanguage, and a culture. Every person is born
into one or saverd overlgpping communities, usudly including an ethnic group, with specific
vaues, cultures, religious beliefs, and traditions. He is generdly born into a“country”. He is
aways born into a specific higtorical context of time and place, meaning neighborhood and
land area>>. 2 The spontaneous and true nationa community, based on consert, isclearly
born through an evolutionary process. This is another point againgt the supposed
congructivism in Rothbard's thought. The modern gtate, with violence, suppressed the
gpontaneous communities, imposing dl its monopolies. There are many examples of true
communities whose spirit is il dive. The Scots, the Welsh, the Basques, the Bretons, for
ingtance. Each community should be free to secede and govern itsdf. The result would be
<<to decompose exiging coercive naiondates into genuine naions, or naions by

consent>>. 27

<<In short, every group, every naiondity, should be alowed to secede from any nation-
gtate and to join any other nation state that agrees to have it. That smple reform would go a
long way toward establishing nations by consent>>.28

The secessionist idea was aready present in Power and Market, but in Nations by
Consent secession is pointed out as the practicd instrument to move toward anarcho-
capitalism. Here Rothbard pragmatically goes beyond the theoretical anarcho-capitaist
model and indicates the right to secede as a viable path to a libertarian society. Moreover,
in Nations by Consent thereis agreat ded of consciousness of the importance of cultura
and higtoricd context, and Rothbard grounds the right to secession in actud historica

experience. In doing so he caunters the accusation of being utopian.

<<I raise the pure anarcho-capitaist modd in this paper, not so much to advocate the
model per se asto propose it as aguide for settling vexed current disputes about nationdlity.
The pure modd, smply, is that no land areas, no square footage in the world, shdl remain
“public’; every square foot of land area, be they dSreets, squares, or neighborhoods, is
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privatized. Totd privatization would help solve nationdity problems, often in surprisng ways,
and | suggest that exigting dtates, or classcd liberd dates, try to gpproach such a sysem
even while some land aeas reman in the governmentd sphere. [.] Pending totd
privetization, it is dear thet our mode could be gpproached, and conflicts minimized, by
permitting secessions and loca control, down to the micro-neighborhood level, and by
developing contractua access rights for enlcaves and exclaves. [..] In sum, if we procede
with the decomposition and decentrdization of the modern centralizing and coercive nations
dtate, deconstructing that state into congtituent nationdities and neighborhoods [..] the scope
of private contract, and of voluntary consent, will be enhanced, and the bruta and repressive
date will be gradudly dissolved into a harmonious and increasingly prosperous socid

order>>, 2°
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