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This Article examines the complex ways in which William
Prosser shaped the development of the American law of tort privacy.
Although Prosser certainly gave tort privacy an order and legitimacy
that it had previously lacked, he also stunted its development in ways
that limited its ability to adapt to the problems of the Information
Age. His skepticism about privacy, as well as his view that tort
privacy lacked conceptual coherence, led him to categorize the law
into a set of four narrow categories and strip it of any guiding
concept to shape its future development. Prosser’s legacy for tort
privacy law is thus a mixed one: He greatly increased the law’s
stature at the cost of giving it no guidance and making it less able to
adapt to new circumstances in the future. If tort privacy is to remain
vital in a digital age, it must move beyond Prosser’s conception.
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INTRODUCTION

It is impossible to talk about privacy in American tort law without
considering William Prosser. Samuel Warren and Louis Brandeis may have
popularized privacy in American law with their famous 1890 article, The Right
to Privacy,' but Prosser was the law’s chief architect. Prosser divided Warren
and Brandeis’s vague “right to privacy” into a taxonomy of four torts and
introduced it as a major topic in both academic and practical understandings of
tort law.” Whereas Warren and Brandeis planted the germinal seed for tort
privacy,® Prosser systematized and organized the law, giving it an order and
legitimacy that it had previously lacked. Unsurprisingly, scholars have
recognized Prosser as an essential figure in furthering the development of the
privacy torts.” Edward Bloustein recognized as early as 1964 that Prosser’s
“influence on the development of the law of privacy begins to rival in our day
that of Warren and Brandeis.”

In this Article, we examine the complicated relationship between Prosser
and privacy law. In many subtle and not-so-subtle ways, inadvertently and
intentionally, Prosser had a profound impact on the structure and future
development of tort privacy. Although his contributions to privacy law are best
remembered for his 1960 California Law Review article, Privacy,’ Prosser was
engaged with tort privacy throughout his career, from his earliest torts
scholarship in the 1940s until his death in 1972. Over this period he was the
key figure in shaping the way tort law understood and conceptualized privacy.
Prosser first began to think and write about tort privacy fifty years after Warren
and Brandeis’s article. On the occasion of a half-century since the publication
of his most famous contribution to the law of privacy, this Article attempts a
critical assessment of Prosser’s legacy to the American law of privacy, in tort
law as well as more generally.

1. Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. REv. 193
(1890).

2. Neil M. Richards & Daniel J. Solove, Privacy’s Other Path: Recovering the Law of
Confidentiality, 96 Geo. L.J. 123, 149 (2007) [hereinafter Richards & Solove, Privacy’s Other
Path].

3. Harry Kalven, Jr., Privacy in Tort Law—Were Warren and Brandeis Wrong?, 31 Law &
CoNTEMP. PrROBS. 326, 327 (1966).

4. See, e.g., Anita Bernstein, How to Make a New Tort: Three Paradoxes, 75 TEX. L. REv.
1539, 1554 (1997).

5. Edward J. Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean
Prosser, 39 N.Y.U. L. REv. 962, 964 (1964).

6. William L. Prosser, Privacy, 48 CaLIF. L. REv. 383, 388-89 (1960) (dividing tort
privacy into four distinct torts).



2010] PROSSER’S MIXED LEGACY 1889

Today, the chorus of opinion is that the tort law of privacy has been
ineffective, particularly in remedying the burgeoning collection, use, and
dissemination of personal information in the Information Age.” Diane
Zimmerman notes that the public disclosure of private facts tort—perhaps the
tort most central to Warren and Brandeis’s concern about media privacy
violations—“failed to become a usable and effective means of redress for
plaintiffs.”® Danielle Citron observes that the privacy torts have severe limitations
in combating Internet harassment.® James Whitman argues that “it is generally
conceded that, after a century of legal history, [the privacy torts inspired by
Warren and Brandeis] amount[] to little in American practice today.”10
Lawrence Friedman states that “[i]n hindsight, it looks as if the Warren and
Brandeis idea of privacy—protection from the despicable nosiness of the
media—never got much past the starting post; and is now effectively dead.”*

Prosser bears at least some responsibility for the failure of the privacy
torts to evolve in response to the technological and cultural developments of the
last fifty years. He shaped the torts into their current form, and their strengths
and weaknesses flow directly from his vision of privacy.

Prosser did not create tort privacy, but through careful attention he gave it
the order and visibility that only a scholar of his influence could have done.
Prosser’s engagement with the privacy tort cases over four decades allowed
him to reduce a mess of hundreds of conflicting cases to a scheme of four
related but distinct tort actions. He accomplished this feat through careful
reading and scholarly pruning in the twentieth-century doctrinalist tradition.
Thus, by 1960 he could confidently assert in his article that Warren and
Brandeis’s “right to privacy” consisted of not just one tort but “four distinct
kinds of invasion of four different interests of the plaintiff, which are tied
together by the common name, but otherwise have almost nothing in common
except that each represents an interference with the right of the plaintiff, in the
phrase coined by Judge Cooley, ‘to be let alone.””* Prosser organized the torts
as follows:

1. Intrusion upon the plaintiff’s seclusion or solitude, or into his

7. See, e.g., DANIEL J. SOLOVE, THE DIGITAL PERSON: TECHNOLOGY AND PRIVACY IN
THE INFORMATION AGE 57-62 (2004) (critiquing privacy torts in addressing problems involving
the collection, processing, and dissemination of personal data); Patricia Sanchez Abril, A
(My)Space of One’s Own: On Privacy and Online Social Networks, 6 Nw. J. TECH. & INTELL.
Prop. 73, 78-81 (2007) (noting the limitations and ineffectiveness of the privacy torts in
addressing harms caused by online gossip).
8. Diane L. Zimmerman, Requiem for a Heavyweight: A Farewell to Warren and
Brandeis’s Privacy Tort, 68 CORNELL L. REv. 291, 362 (1983).
9. Danielle Keats Citron, Cyber Civil Rights, 89 B.U. L. REv. 61, 89 (2009).
10. James Q. Whitman, The Two Western Cultures of Privacy: Dignity Versus Liberty, 113
YaLE L.J. 1151, 1204 (2004).
11. Lawrence M. Friedman, Name Robbers: Privacy, Blackmail, and Assorted Matters in
Legal History, 30 HorsTRA L. REv. 1093, 1125 (2002).
12.  Prosser, Privacy, supra note 6, at 389.
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private affairs.
2. Public disclosure of embarrassing private facts about the plaintiff.
3. Publicity which places the plaintiff in a false light in the public eye.

4. Appropriation, for the defendant’s advantage, of the plaintiff’s name
or likeness.™

Although he often stated that his methods were those of a collector and a
synthesizer rather than a critic or theorist, Prosser held normative views of
privacy law that influenced the way he classified the torts. Prosser was deeply
skeptical of the privacy torts, and he expressed this skepticism in his California
Law Review article. Despite taking a restrained tone, Prosser disapproved of
privacy law’s trajectory. In particular, he was concerned that its haphazard
development threatened to swallow up established doctrines, such as
defamation law, as well as new doctrines, such as intentional infliction of
emotional distress, that he felt had greater promise. Therefore, to the extent that
Prosser tried to shape the future course of privacy law, he aimed to steer it in a
more cautious and limited direction than it had taken previously.

Courts readily embraced Prosser’s formulation of privacy tort law. As the
leading torts scholar of his time, Prosser was able to ensure that his
interpretation of the privacy torts became the dominant one. In addition to
being the most well-regarded torts scholar, Prosser was the leading treatise
writer and casebook author. He was also the chief reporter for the Second
Restatement of Torts, in which he codified his scheme for tort privacy. His
influence encouraged courts and commentators to adopt his division of tort
privacy into the four causes of action of intrusion, disclosure, false light, and
appropriation. Even today, most courts look to the Restatement’s formulation of
the privacy torts as the primary authority.

We therefore conclude that Prosser’s legacy is a mixed one: Although
Prosser gave tort privacy order and legitimacy, he also stunted its development
in ways that have limited its ability to adapt to the problems of the Information
Age. His skepticism about privacy, as well as his view that tort privacy lacked
conceptual coherence, led him to categorize the law into a set of four narrow
and rigid categories. This move stripped privacy law of any guiding concept to
shape its future development. Prosser thus greatly increased tort privacy’s
stature at the cost of making it harder for privacy law to adapt to new
circumstances in the future.

After Prosser’s death in 1972, the torrid development of tort privacy
slowed, and the torts ossified—due, in significant part, to Prosser’s codification
of his scheme of tort privacy in the Second Restatement of Torts. In many ways,
overtly and subtly, Prosser thus retarded the growth of the very torts he had
identified. The generative and creative energy sparked by the Warren and
Brandeis article was calmed. As a consequence, the privacy torts struggle to

13. 1d.
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remain vital and relevant to the privacy problems of the Information Age.

In Part I, we identify and contextualize Prosser’s arguments in Privacy, in
light of his work as a whole and the tort law of privacy he inherited. In Part 11,
we develop our normative critique of Prosser’s theory of privacy. We contend
that while Prosser gave the American tort law of privacy a legitimacy and a
coherence that it had previously lacked, his approach stultified the law, omitted
a number of important interests from its taxonomy, and ultimately lacked a
theory of privacy suitable to guide the future development of the law. Although
Prosser remains a critical figure in the development of privacy law, his
contribution to this development came at the cost of stunting any further growth
in the law. In Part I11, we examine the ways in which the privacy torts have not
been responsive to the problems of the Information Age. We suggest that to be
vital in the future, the law of tort privacy must move beyond Prosser’s
conception of privacy. Only if it does this can tort privacy adapt and remain
relevant in the Information Age.

I
PROSSER’S INFLUENCE ON PRIVACY LAW

A. From Warren and Brandeis to Prosser: Privacy Law’s First Fifty Years

When William Prosser first began to write about privacy law around 1940,
he was working in the shadow of another privacy article that had just celebrated
a fiftieth anniversary—Warren and Brandeis’s famous 1890 Harvard Law
Review article, The Right to Privacy.* Before Warren and Brandeis, the Anglo-
American common law had protected a variety of interests that modern lawyers
would consider as involving privacy. Legal doctrines protecting these interests
included blackmail law, evidentiary privileges, and duties of confidentiality
imposed on a variety of special relationships.”®> Warren and Brandeis’s article
dramatically changed this landscape.

Through a creative reading of the existing precedents on literary property,
confidentiality, and defamation, Warren and Brandeis argued that the common
law should be read to protect a right to privacy.'® They argued that the common
law, with its evolving protections against emotional and psychological injuries,
implicitly included a right against one’s private affairs being “proclaimed from
the house-tops,” whether by the circulation of unauthorized photographs or the
publication of private, potentially embarrassing facts. They termed their new
right “the right to be let alone,”" and theorized that it protected against injuries

14. Warren & Brandeis, supra note 1.

15. See Richards & Solove, Privacy’s Other Path, supra note 2, at 133-45 (confidentiality
and evidentiary privileges); LAWRENCE M. FRIEDMAN, GUARDING LIFE’S DARK SECRETS: LEGAL
AND SOCIAL CONTROLS OVER REPUTATION, PROPRIETY, AND PrRIVACY 8187 (2007) (blackmail).

16. Warren & Brandeis, supra note 1, at 213.

17. 1d. at 195 (internal quotation marks omitted). Warren and Brandeis borrowed the phrase
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to a person’s “inviolate personality.”

Warren and Brandeis’s approach to privacy was in one sense profoundly
conservative, as it was part of a broader legal strategy employed by late-
nineteenth-century elites to protect their reputations from the masses in the face
of disruptive social and technological change.’® In another sense, however,
Warren and Brandeis’s article was both progressive and creative: the law did
not protect against disclosures outside established relationships, so the authors
ingeniously re-imagined the law in a way that would.’® Because intrusive
reporters did not have a pre-existing relationship with the subjects of their
photos and articles, Warren and Brandeis cleverly shifted the focus of the law
of nondisclosure from duties in relationships to hurt feelings and damaged
personalities.’ They noted that their proposed remedies against intrusive media
were in some tension with the freedom of the press, but argued that judges
could properly balance the interests between privacy and the public interest in
disclosure. Although they discussed several potential legal options to protect
the right to privacy, they viewed tort law as the principal remedy.**

Most law review articles register little impact on the development of law,
and at first, it appeared the Warren and Brandeis article would suffer a similar
fate. Although a few early cases toyed with recognizing tort protections of
privacy, and California enacted a short-lived and ineffective? privacy statute in
1899,% it took over a decade before a privacy tort became clearly established
under state law.** In the celebrated Roberson case, the New York Court of
Appeals refused to recognize the tort when a flour company used the picture of

from Thomas Cooley’s treatise on torts. THoMmAs M. CooLEY, THE LAW oF Torts 29 (2d ed.
1888).

18. FRIEDMAN, supra note 15, at 221.

19. See Richards & Solove, Privacy’s Other Path, supra note 2, at 147 & n.164.

20 Id.

21. Although Warren and Brandeis argued principally that privacy injuries should be
remedied by tort damages, they also suggested that in some cases injunctive relief and even
criminal punishment might be appropriate. See Warren & Brandeis, supra note 1, at 219.

22. DoN R. PEMBER, PRIVACY AND THE PRESS: THE LAW, THE MASS MEDIA, AND THE
FIRST AMENDMENT 64 (1972); Louis Nizer, The Right of Privacy: A Half Century’s
Developments, 39 MicH. L. REv. 526, 539 (1941).

23. 1899 Cal. Stat. 28, codified as Cal. Penal Code § 258 (1899), as repealed by 1915 Cal.
Stat. 761, provided:

It shall be unlawful to publish in any newspaper, handbill, poster, book or serial

publication, or supplement thereto, the portrait of any living person a resident of

California, other than that of a person holding a public office in this state, without the

written consent of such person first had and obtained; provided, that it shall be lawful to

publish the portrait of a person convicted of a crime. It shall likewise be unlawful to
publish in any newspaper, handbill, poster, book or serial publication or supplement
thereto, any caricature of any person residing in this state, which caricature will in any
manner reflect upon the honor, integrity, manhood, virtue, reputation, or business or
political motives of the person so caricatured, or which tends to expose the individual
so caricatured to public hatred, ridicule, or contempt.
24.  See Richards & Solove, Privacy’s Other Path, supra note 2, at 146-47.
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an attractive young woman to advertise its flour, but after a popular outcry
against the decision, the New York legislature passed a privacy tort statute
allowing people to sue for invasion of privacy where their “name, portrait, or
picture” was used without consent “for purposes of trade.”®. Two years later,
in the 1905 Pavesich case, the Supreme Court of Georgia recognized the tort
under almost identical facts.”’

Although courts developed these early torts in response to Warren and
Brandeis’s article, the torts involved a different context from the one that
Warren and Brandeis had envisioned. They had been principally concerned
with press intrusion into personal and family life, such as reportage on
weddings and social events by the gossip columns and society pages of the new
“Yellow Press.””® But the typical fact pattern of the early privacy tort cases was
one where a business had used the photograph of an ordinary person without
permission as part of its advertising or trade dress.?’ These cases were not about
press publication of domestic affairs, but what we would now think of more as
an unfair trade practice.

Thus, ironically, the first privacy tort to be born from the Warren and
Brandeis article was the one that Prosser would later categorize as the
appropriation of name or likeness. Although there are passages in the Warren
and Brandeis article that are helpful in justifying the appropriation tort, it was
not what the authors primarily had in mind. But their article aimed to be broad
and generative, and they refrained from suggesting one or a few specific torts to
remedy privacy violations. Their article could therefore serve as an inspiration
and foundation for a variety of different privacy protections.

Although most of the early privacy cases involved the misuse of
photographs in advertising, courts during the interwar period began to
recognize liability for the disclosure of personal information. Two cases were
particularly influential. In Brents v. Morgan, the Kentucky Supreme Court
found a violation of privacy where a man had posted a sign reading “Dr. W. R.
Morgan owes an account here of $49.67. And if promises would pay an
account this account would have been settled long ago. This account will be
advertised as long as it remains unpaid.”* Brents produced a flurry of scholarly
commentary noting the significance of the recognition of a new kind of privacy

25.  Roberson v. Rochester Folding Box Co., 64 N.E. 442 (N.Y. 1902).

26. N.Y. Civ. RigHTs Law 88 50-51 (McKinney 1903).

27. Pavesich v. New England Life Ins. Co., 50 S.E. 68 (Ga. 1905).

28. Amy Gajda, What If Samuel D. Warren Hadn't Married a Senator’s Daughter?:
Uncovering the Press Coverage That Led to the “Right to Privacy,” 2008 MICH. ST. L. REv. 35,
43-44 (2008). The “Yellow Press” was a development in American journalism at the end of the
nineteenth century that focused on sensationalism and “attention to local news, especially crime
and scandal and high society.” MICHAEL SCHUDSON, DISCOVERING THE NEWS: A SOCIAL
HISTORY OF AMERICAN NEWSPAPERS 95 (1978).

29. G. EDWARD WHITE, TORT LAW IN AMERICA: AN INTELLECTUAL HISTORY 174
(expanded ed. 2003).

30. 299 S.W. 967, 968 (Ky. 1927).
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right in Brandeis’s home state.* In 1931, the California Supreme Court decided
Melvin v. Reid, recognizing a privacy claim by a reformed prostitute against a
movie which told the story of her colorful earlier life as a sex worker tried for
murder.* These cases were precisely what Warren and Brandeis had in mind,
and further show the adaptability of their call for protection of privacy.

Other courts and legislatures recognized the tort in the ensuing decades.
But while tort privacy remained an active source of scholarly commentary,®
fifty years after the publication of the Warren and Brandeis article, it remained
a doctrinal backwater. Privacy was a recognized but relatively unusual cause of
action that operated as a “residual category of tort law,” picking up intentional
actions resulting in emotional injury that were not covered by the tort of
intentional infliction of emotional distress, or injuries caused by publicity that
was not actionable defamation.®* It was treated as such by its placement in
leading treatises®™ and casebooks.*® In fact, it remained unclear whether the
privacy tort would survive as a discrete cause of action, or whether it would be
swallowed up by the more vibrant tort of intentional infliction of emotional
distress.”’

31. E.g., Leon Green, The Right of Privacy, 27 ILL. L. REv. 237 (1932); Rufus Lisle, The
Right of Privacy (A Contra View), 19 Ky. L.J. 137 (1931); Roy Moreland, The Right of Privacy
Today, 19 Ky. L.J. 101 (1931); George Ragland, Jr., The Right of Privacy, 17 Ky. L.J. 85 (1929).
Many of these articles were cited a few years later by Brandeis himself in a Supreme Court case
that raised a similar fact pattern but was decided differently. Senn v. Tile Layers Protective Union,
301 U.S. 468, 482 n.5 (1937). See generally Neil M. Richards, The Puzzle of Brandeis, Privacy,
and Speech, 63 VAND. L. REv. 1295 (2010) (explaining how Brandeis’s views on privacy evolved
over time).

32. 297 P.91 (Cal. 1931).

33. E.g., Green, supra note 31; Lisle, supra note 31; Moreland, supra note 31; Nizer, supra
note 22; Denis O’Brien, The Right of Privacy, 2 CoLum. L. REv. 437 (1902); Roscoe Pound,
Interests of Personality, 28 HArv. L. REv. 343 (1915).

34. WHITE, supra note 29, at 174.

35. See, e.g., Francis M. Burpick & CHARLES K. BURDICK, THE LAW OF TORTS 69
(1926) (noting the uncertainty of the “modern claim” of privacy in a chapter on the nature of tort
law generally); H. GERALD CHAPIN, HANDBOOK OF THE LAw OF Torts 288-91 (1917) (giving
privacy a brief chapter and discussing cases involving the use of a plaintiff’s name or portrait for
advertising purposes); FOWLER VINCENT HARPER, A TREATISE ON THE LAwW oF Torts 601-04
(1933) (placing privacy as part of a final chapter on “miscellaneous interests”).

36. For instance, both Roscoe Pound and then Zechariah Chafee published supplements to
their standard equitable relief casebooks that included privacy and defamation cases separately, to
emphasize the evolving nature of the law. See ZECHARIAH CHAFEE, JR. & ROSCOE POUND, CASES
ON EQUITABLE RELIEF AGAINST TORTS: INCLUDING DEFAMATION AND INJURIES TO PERSONALITY
(1933); RosCOE POUND, CASES ON EQUITABLE RELIEF AGAINST DEFAMATION AND INJURIES TO
PERSONALITY (1916); see also JAMES BARR AMES, JEREMIAH SMITH & ROSCOE POUND, A
SELECTION OF CASES ON THE LAW OF Torts 797-806 (3d ed. 1919) (adding a chapter entitled
“Interference with Privacy”).

37.  WHITE, supra note 29, at 173-74. Prosser himself wondered the same thing in various
editions of his treatise. See, e.g., WiLLIAM L. PROSSER, HANDBOOK OF THE LAW OF ToRrTS 1053~
54 (1st ed. 1941) [hereinafter PROSSER, PROSSER ON TORTS]; WILLIAM L. PROSSER, HANDBOOK OF
THE LAWw OF TorTsS (2d ed. 1955) [hereinafter PROSSER, TORTS SECOND EDITION].
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Moreover, despite the attention it received in the law review literature, at
its half-century mark, privacy remained not only a minority doctrine, but one
that had undergone little theoretical refinement or evolution. The 1934
Restatement (First) of Torts recognized a cause of action for “unreasonable and
serious” invasion of privacy.® But by 1940, privacy had been recognized in
only a distinct minority of U.S. jurisdictions—by common law in twelve states
(California, Colorado, Georgia, Illinois, Kansas, Kentucky, Louisiana,
Missouri, New Jersey, North Carolina, Pennsylvania, and South Carolina) and
by statute in only two others (New York and Utah).*® Thus, at its fifty-year
mark, privacy was no more than an interesting but minor doctrine in tort law.

B. Prosser’s Privacy in Context

William Prosser was born in 1898, eight years after Warren and Brandeis
penned their article, and he graduated from the University of Minnesota with
his law degree in 1928.° After a brief stint as a practicing lawyer, he returned
to teach at Minnesota the next year as an adjunct, and became a full-time
professor in 1930. He first taught torts in 1934, and published a series of
articles on tort law during the 1930s.*

Although Prosser’s papers do not survive, we know a little about how
Prosser thought about torts in the late 1930s from a student notebook from one
of his torts classes in 1938-1939.“2 The notebook belonged to Leroy S.
Merrifield, who went on to become a distinguished torts professor at George
Washington University. The notebook is organized like Prosser’s casebooks
and treatises—after some introductory materials, the notes start with intentional
torts, including one of Prosser’s favorite topics, the intentional infliction of
emotional distress. Subsequent months cover negligence, strict liability, and
finally, miscellaneous issues, including damages. Although the notebook cites
cases that have been understood both at the time and by modern scholars as

38.  RESTATEMENT (FIRST) OF TORTS § 867 (1939).

39. Nizer, supra note 22, at 529. In addition to those twelve states, the tort had been
recognized in the District of Columbia and in the Alaska territory. 1d.

40. Craig Joyce, Keepers of the Flame: Prosser and Keeton on the Law of Torts (Fifth
Edition) and the Prosser Legacy, 39 VanD. L. REv. 851, 852 (1986).

41. Although Prosser published a short review of a torts treatise in 1933, see William L.
Prosser, Book Review, 19 MINN. L. REv. 257 (1935) (reviewing FOWLER VINCENT HARPER, A
TREATISE ON THE LAw OF ToRrTS (1933)), Prosser’s torts scholarship began in earnest once he
became a full-time torts teacher. See, e.g., William L. Prosser, Joint Torts and Several Liability,
25 CALIF. L. REv. 413 (1937); William L. Prosser, The Minnesota Court on Proximate Cause, 21
MINN. L. REv. 19 (1936); William L. Prosser, The Procedural Effect of Res Ipsa Loquitur, 20
MINN. L. REv. 241 (1936); William L. Prosser, Res Ipsa Loquitur: Collisions of Carriers with
Other Vehicles, 30 ILL. L. REv. 980 (1936); William L. Prosser, Res Ipsa Loquitur: A Reply to
Professor Carpenter, 10 S. CAL. L. REv. 459 (1937).

42. Christopher J. Robinette, The Prosser Notebook: Classroom as Biography and
Intellectual History, 2010 ILL. L. REv. 577 (2010); Leroy S. Merrifield, Prosser Torts Notebook,
http://sunsite2.berkeley.edu:8088/xdlib//prosser/ucb/mets/cubanc_67_1 00064213.xml (last
visited Sept. 27, 2010).
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implicating privacy,” Prosser does not appear to have devoted any significant
classroom time to tort privacy as such.*

Prosser’s views on the significance of tort privacy seem to have changed
shortly thereafter. In fact, his views on privacy can be measured over time by
looking not just at his 1960 article, but at the various editions of his casebooks
and treatises between 1941 and 1972. All of these texts share Prosser’s typical
scholarly methodology of reading lots of cases, and then restating them as
embodying several clear legal principles.” Moreover, many of them share
identical language, representing the revision over a period of thirty years of the
same document, and the same arguments about the state of the law of privacy.
Prosser confessed to copying extensively from his own previous work, and in
the preface to the 1955 second edition of his treatise, he quoted a poem by
Kipling for the proposition that “[r]esearch has been defined as plagiarism on
the grand scale.”™® One of the most frequently repeated claims in Prosser’s
privacy writings is some variant of the sentence that privacy represents “the
outstanding example of the influence of legal periodicals” on American law.*’
As it turned out, Prosser’s own scholarship would transform privacy law in a
number of important ways.*®

Prosser’s first detailed discussion of privacy*® appeared in the first edition
of his treatise, Prosser on Torts, published in 1941.%° Prosser gave privacy a
short treatment at the end of the book, along with other “Miscellaneous” topics

43.  For instance, on page 34 of the notebook, as part of his treatment of fraudulent consent,
Prosser alluded to the facts of DeMay v. Roberts, 9 N.W. 146 (Mich. 1881). In DeMay, a doctor
was held liable when he allowed a young man called Scattergood to watch a woman give birth and
to hold her hands when she was under the mistaken impression that Scattergood was also a doctor.
Id. at 146-47. Mrs. Roberts sued, alleging that DeMay and Scattergood had “intruded upon [her]
privacy,” and the court agreed, holding that Roberts had “a legal right to the privacy of her
apartment at such a time, and the law secures to her this right by requiring others to observe it, and
to abstain from its violation.” Id. at 149. The court used the word “privacy” twice at critical points,
but it formally labeled the wrong as “deceit.” Id.

44. Our examination of the notebook did not find any mention of privacy. This accords
with a forthcoming study of the notebook, which does not mention privacy either. See Robinette,
supra note 42.

45.  For a discussion of Prosser’s methodology, see Joyce, supra note 40, at 855; WHITE,
supra note 29, at 172—73; see also infra Part I11.D.

46. PROSSER, TORTS SECOND EDITION, supra note 37, at Xii.

47. PROSSER, PROSSER ON TORTS, supra note 37, at 1050; WiLLIAM L. PROSSER & YOUNG
B. SmiTH, CASES AND MATERIALS ON ToORTS 1135 (1st ed. 1952) [hereinafter PROSSER & SMITH,
CASEBOOK FIRST EDITION]; PROSSER, TORTS SECOND EDITION, supra note 37, at 635; Prosser,
Privacy, supra note 6, at 383.

48. WHITE, supra note 29, at 173.

49. Prosser made a passing reference to privacy in his 1939 article on the intentional
infliction of emotional distress, but characterized it as “nothing more than a right to be free from
the intentional infliction of mental suffering.” William L. Prosser, Intentional Infliction of Mental
Suffering: A New Tort, 37 MicH. L. REv. 874, 884 (1939) [hereinafter Prosser, Intentional
Infliction of Mental Suffering].

50. PROSSER, PROSSER ON TORTS, supra note 37. Subsequent editions in Prosser’s lifetime
were published in 1955, 1964, and 1972.
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such as immunities, joint torts, and the remedy of restitution.”> Prosser’s
discussion of privacy had three elements. First, he noted that although it
remained a minority doctrine, “the majority of the courts which have
considered the question have recognized the existence of a right of ‘privacy,’
which will be protected against interferences which are serious and outrageous,
or beyond the limits of common ideas of decent conduct.” Second, in his
characteristic style, Prosser had already begun to subdivide the mass of privacy
cases into discrete causes of action, namely, “[1] intrusions on the plaintiff’s
solitude, [2] publicity given to his name or likeness, or to private information
about him, and [3] the commercial appropriation of elements of his
personality.”®® Although they were in embryonic form, one can see that as early
as 1941, Prosser had identified three of the four torts he discussed in his 1960
article—intrusion, disclosure, and appropriation. All that was missing was the
false light tort, which Prosser later acknowledged was the least important of the
four.> Third, Prosser discussed the limitations on the right, namely, “a
privilege to publish matters of news value, or of public interest of a legitimate
character.™ As commentators before him had done, he noted that the
distinction between public and private matters had been drawn in the tort law
“for the protection of the freedom of speech and press.”56 Prosser
acknowledged the difficulty in drawing this distinction, but then offered the
curious example that “a difference may at least be found between a harmless
report of a private wedding and the morbid publication of the picture of a
deformed child.”®" This example is puzzling given the origins of the right of
privacy in the Warrens’ irritation at the publicity given to their own wedding,58
especially since Prosser himself understood this fact pattern to have been
Warren and Brandeis’s impetus for writing their article.”®

Prosser took a leave of absence from teaching during the 1940s. After a
year at Harvard, he assumed the deanship at Boalt Hall at the University of
California (Berkeley) in 1948.%° He published a torts casebook in 1952,°* and in

51. Id.

52. Id.

53. Id. (numerals added).

54. Prosser, Privacy, supra note 6, at 400 (noting that there “has been a good deal of
overlapping of defamation in the false light cases”).

55.  PROSSER, PROSSER ON TORTS, supra note 37, at 1050.

56. Id. at 1060.

57.  PROSSER, PROSSER ON TORTS, supra note 37, at 1062.

58. Gajda, supra note 28, at 37.

59. Prosser, Privacy, supra note 6, at 383. Prosser believed that the press coverage
surrounding the wedding of Warren’s daughter had inspired the article, although subsequent
scholarship has proven that this could not actually have been the case. See PEMBER, supra note 22,
at 23-24; James H. Barron, Warren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193
(1890): Demystifying a Landmark Citation, 13 SurroLk U. L. REv. 875, 891-93 (1979); Gajda,
supra note 28, at 38-39; Ken Gormley, One Hundred Years of Privacy, 1992 Wis. L. REv. 1335,
1348-49 (1992).

60. Robinette, supra note 42, at 586.
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February 1953 delivered a series of prestigious lectures at the University of
Michigan . In a curious coincidence, the lectures were named after Thomas
Cooley, the distinguished Michigan jurist who had first coined the phrase “the
right to be let alone.” Fittingly, in his lectures, published in book form in
1954,% Prosser announced his fully developed four-part approach to tort
privacy, with the inclusion of the false light tort. This fourth privacy tort,
“which ha[d] made a rather amorphous appearance in half a dozen cases,”
consisted of portraying the plaintiff “in a false but not necessarily defamatory
position in the public eye, as by attributing to him views that he does not hold,
or conduct with which he cannot fairly be charged.”63
Thereafter, all of Prosser’s writings on privacy featured the four-part
scheme. In the second edition of his treatise, published in 1955,°* Prosser
summarized his understanding of the state of law as follows:
Most courts now recognize the existence of a right of privacy, which
will be protected against interferences which are serious and
outrageous, or beyond the limits of common ideas of dangerous
conduct. The right has been held to cover intrusions upon the
plaintiff’s solitude; publicity given to his name or likeness, or to
private information about him; placing him in a false light in the public
eye; and the commercial appropriation of elements of his personality.
The right is subject to a privilege to publish matters of news value, or
of public interest of a legitimate kind.*
Like the first edition of the treatise from which it was adapted, this passage also
contains the three hallmarks of Prosser’s conception of tort privacy: (1) its
recognition by courts as protecting against outrageous breaches of social
conduct resulting in emotional injury; (2) its division of the vague case law into
a complex of what were now four distinct injuries; and (3) the nagging conflict
between the right to privacy and the right of a free press to report the news.
Viewed in the context of Prosser’s writings on privacy as a whole, his
1960 article broke relatively little new ground. Prosser still essentially
rehearsed the state of his thoughts about privacy law up to that point, in some
cases using identical language to the treatise.®® He made his now-familiar

61. PROSSER, CASEBOOK FIRST EDITION, supra note 47. Although Prosser coauthored the
casebook with Young Smith, the Dean of Columbia Law School, the chapter on privacy draws
heavily and directly on the text of his 1941 treatise.

62. WILLIAM PROSSER, SELECTED TOPICS ON THE LAW OF TORTS (1954).

63. Id.at119.

64. PROSSER, TORTS SECOND EDITION, supra note 37.

65. Id. at635.

66. See, for example, the reappearance of the trope that the Warren and Brandeis article
“has come to be regarded as the outstanding example of the influence of legal periodicals on
American law,” at 383, and the claim that Warren and Brandeis gathered decisions “in which
relief had been afforded on the basis of defamation, or the invasion of some property right, or a
breach of confidence or an implied contract, the article concluded that such cases were in reality
based upon a broader principle which was entitled to separate recognition,” at 384. Compare id.



2010] PROSSER’S MIXED LEGACY 1899

argument that the right to privacy remedied emotional injury, that it was “not
one tort, but a complex of four,” that had little in common except that they
were injuries to the right to be alone,®” and that a number of the torts (especially
false light and disclosure) were in tension with the interest in protecting a free
press.”

Although the text and structure of the article share a consistent message,
organization, and language with his torts books, in a number of places Prosser
went beyond the more narrowly descriptive language of his treatise and was
more analytical and even opinionated about the state of the law in 1960 and its
likely course in the future. Perhaps because it was a law review article with a
scholarly rather than a student or practitioner audience, Prosser was
unconstrained by the doctrinal or pedagogical limitations imposed by the
treatise or casebook formats. As such, it represents the fullest statement of his
normative conception of tort privacy. Thus, for example, he worried that the
false light tort was “swallowing up and engulfing the whole law of public
defamation; and whether there is any false libel printed, for example, in a
newspaper, which cannot be redressed upon the alternative ground.”69 Andina
number of places, Prosser also considered the numerous procedural and
substantive protections that tort law had developed in the context of defamation
to protect a free press against overbroad causes of action for slander and libel.
In the context of tort privacy, he wondered rhetorically whether it was “of so
little consequence that [it] may be circumvented in so casual and cavalier a
fashion?”"

At the end of Privacy, Prosser concluded with two pages of analysis in
which he opined further about the state of the law, expressing his worries about
privacy law’s chaotic energy. In a departure from his mode as treatise writer, he
complained that although courts